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U.S. Customs Service 


Treasury Decisions 


(T.D. 83-189) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: September 1, 1983. 





Filed with district 
Date term Date of director/area 


Name of principal and surety Pristiheaan approval Powevseie raw 





Skystar International Inc., 360 B. Bel- | Aug. 22, 1983 | Aug. 24,1983 | New York Seaport 
videre Ave., Washington, NJ; Ameri- $100,000 
can Casualty Co. of Reading, PA 














The foregoing principal has been designated as a carrier of 
bonded merchandise. 
BON-3-01 
216214 
GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 
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(T.D. 83-190) 


Decision denying domestic interested party petition requesting reclassification of 
certain acrylic blankets; Petitioner’s desire to contest the decision 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of (1) decision on domestic interested party peti- 
tion, and (2) receipt of notice of petitioner’s desire to contest the 
decision. 


SUMMARY: In response to a petition from a domestic interested 
party requesting that certain imported acrylic blankets that have a 
fabric border or capping be reclassified for tariff purposes under 
the provision for other bedding, ornamented, of man-made fibers, 
blankets, 363.25, Tariff Schedules of the United States (TSUS), Cus- 
toms invited comments on the correctness of the current classifica- 
tion. However, no comments were received. Aftr further review of 
the matter, Customs has advised the petitioner that such blankets 
would continue to be classified under the provision for bedding, not 
ornamented, of man-made fibers, blankets, in items 363.85, TSUS, 
at a lower rate of duty than for blankets classified under item 
363.25, TSUS. Upon being informed that its petition had been 
denied, the petitioner filed a notice of its desire to contest the deci- 
sion. 


DATE: September 8, 1983. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 13, 1982, a petition was filed under section 516, Tariff 
Act of 1930, as amended (19 U.S.C. 1516), on behalf of Textiles Aso- 
ciados del Caribe, Inc., an American manufacturer of acrylic blan- 
kets, requesting that certain imported acrylic blankets that have a 
fabric border or capping be reclassified under the provision for 
other bedding, ornamented, of man-made fibers, blankets, in item 
363.25, Tariff Schedules of the United States (TSUS) (19 U.S.C. 
1202) at a higher rate of duty. Based on Customs practice that they 
are not ornamented, such blankets have been classified under the 
provision for other bedding, not ornamented, of man-made fibers, 
blankets, in item 363.85, TSUS, at a lower rate of duty than for 
blankets classified under item 363.25, TSUS. 

A notice of receipt of the petition was published in the Federal 
Register on October 6, 1982 (47 FR 44184), inviting public comment 
on the correctness of the current classification. Written comments 
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were to have been received on or before December 6, 1982. Howev- 
er, no comments were received. 

The petitioner argues that the imported blankets should be clas- 
sified as ornamented because of the fabric edgings around their 
border. It is contended that these borders are decorative in nature 
and therefore cause the blankets on which they are located to be 
classified under the ornamented bedding provisions of the tariff 
schedules, specifically item 363.25, TSUS. 

The edgings which are described in the petition are, in actuality, 
folded over strips of fabric that encase the edgings of the blankets. 
As such, they constitute capping. It is Customs experience that bor- 
ders or capping of this type almost always cover unfinished edges 
and thus protect and finish the edges. Although the borders or cap- 
pings do add a certain amount of embellishment to the article, it is 
Customs position that the functional purpose performed by them 
outweights any decorative effects they may impart. 

In regard to those blankets which have borders or cappings that 
cover finished edges, Customs has continually classified such mer- 
chandise as ornamented for tariff purposes. 


DECISION OF PETITION AND RECEIPT OF PETITIONER’S NOTICE OF 
DESIRE TO CONTEST 


In a ruling dated March 3, 1983, the petitioner was advised that 
Customs would adhere to its practice of classifying such blankets as 
nonornamented, it item 363.85, TSUS. In response, by letter dated 
April 1, 1983, the petitioner filed a notice of its desire to contest 
the decision in accordance with section 516(c), Tariff Act of 1930, as 
amended, (19 U.S.C. 1516(c)), and section 175.23, Customs Regula- 
tions (19 CFR 175.23). 

After further review of the matter, Customs remains of the opin- 
ion that its practice of classifying the subject blankets under item 
363.85, TSUS, is correct. This practice will continue unless a deci- 
sion of the United States Court of International Trade or the 
United States Court of Appeals for the Federal Circuit not in har- 
mony with this practice is rendered. 

This notice is being published in accordance with section 516(c), 
Tariff Act of 1930, as amended (19 U.S.C. 1516(c)), and section 
175.24, Customs Regulations (19 CFR 175.24). 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs officers participated in its develop- 
ment. 

Dated: July 12, 1983. 

WILLIAM VON RaAap, 
Commissioner of Customs. 
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[Published in the Federal Register, September 8, 1983 (48 FR 40593)] 


(T.D. 83-191) 


Customhouse Broker License—Cancellation With Prejudice 


Cancellation with Prejudice of Individual License #4437 for the Customs District 
of New York 


Notice is hereby given that the Commissioner of Customs on 
August 25, 1983, pursuant to section 641, Tariff Act of 1980, as 
amended (19 U.S.C. 1641), and section 111.51(b) Customs Regula- 
tions, upon the specific request of William J. Shields, Jr., New 
York, New York, cancelled with prejudice individual customhouse 
broker’s license No. 4437 issued to him for the Customs District of 
New York, New York. The Commissioner’s decision is effective as 
of August 25, 1983. 

Dated: August 25, 1983. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, September 12, 1983 (48 FR 40971)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 6, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
JOHN P. Smmpson, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 83-58) 


This ruling concerns the allocation of aircraft research and de- 
velopment costs allowed over the number of aircraft reasonably an- 
ticipated to be produced. 

Date: September 15, 1982 
File: CLA-2 CO:R:CV:V 
542719 MK 

The following ruling replies to your petition for reconsideration 
of our ruling in Internal Advice No. 226-80, on behalf of (corpora- 
tion name) and (company name), concerning the allocation of air- 
craft research and development costs. 


INTRODUCTION 


A. Facts: (Corporation name) (hereinafter, A), an American com- 
pany, and (company name) (hereinafter, J), an unrelated Japanese 
company, entered into an agreement dated June 28, 1974, under 
which J was to manufacture ship sets designated as the Model 700 
and the Model 710. A was to assemble the ship sets, finish the inte- 
riors of the aircraft, and use its best efforts to sell the aircraft in 
the United States and elsewhere. 

The first Model 700 ship set was imported in March 1978. After 
45 ship sets had been produced (3 prototypes and 42 imported ship 
sets) the program was halted. There were mutual recriminations 
and the contract was cancelled by an agreement under which A 
paid damages to J. The Model 710 literally did not get off the 
ground. 


5 
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The case was originally forwarded to us under the Internal 
Advice procedures and we issued I.A. 226/80 on June 30, 1981. 
Thereafter, the importer retained co-counsel who submitted a peti- 
tion for reconsideration on October 20, 1981, subsequently supple- 
mented by additional data and arguments. 

B. Issues: 1. Over how many ship sets should the nonrecurring 
research and development costs be apportioned? 

In I.A. 226/80, we ruled that these costs could only be appor- 
tioned over the 45 ship sets actually produced because the 1974 
agreement was not a binding contract to produce 504 aircraft (the 
planned production from 1977-1981). The petition for reconsider- 
ation argues that the nonrecurring costs should be allocated over 
554 aircraft—the number planned to be produced from 1977-1982 
plus an additional 50 which J intended to sell in Asia and Austra- 
lia. 

The basic contention in this petition is that in our prior ruling 
we applied a restrictive practice inconsistent with generally accept- 
ed accounting principles, that was not required by either statute or 
regulation. The petitioner also contends that under current law 
and regulations, J’s development costs would be apportioned over 
554 ship sets, and that the Customs Service can and should take 
these principles into account in appraising the ship sets. 

2. What is the applicable basis of appraisement? 

The ship sets were appraised under constructed value. The peti- 
tion contends that export value is an alternative basis of appraise- 
ment. 

3. What is the total research and development cost? 

In our prior ruling, we held that the total research and develop- 
ment cost was a figure based upon statements from the parties to 
these transactions. The petition contends that those statements 
were incorrect, and that the total cost was a lesser sum. 


I. UNDER GENERALLY ACCEPTED ACCOUNTING PRINCI- 
PLES J’s DEVELOPMENT COSTS FOR THE MODEL 700 
WOULD BE APPORTIONED OVER 554 AIRCRAFT. AN EX- 
AMINATION OF THE AGREEMENT AND OTHER EVI- 
DENCE INDICATES THAT THIS WAS THE ANTICIPATED 
PRODUCTION FOR THE MODEL 700. 


A. The program method of accounting should be used to appor- 
tion J’s development costs. 

The aircraft industry follows the “program method of account- 
ing.” It is a generally accepted accounting method, according to the 
accounting firm of Price Waterhouse, and the J-A venture satisfies 
all of the requirements for the application of that accounting 
method. Customs is being inequitable and is following improper ac- 
counting procedures by not allocating the nonrecurring research 
and development costs in accordance with the program method of 
accounting. 
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Reply: Even accepting the statement that the venture qualifies 
for the program method of accounting, prior to enactment of the 
Trade Agreements Act of 1979 (TAA), Customs did not follow gen- 
erally accepted accounting principles in computing constructed 
value or cost of production. Neither the law nor the regulations re- 
quired us to do so and therefore we properly followed allocation 
methods prescribed in court decisions, most notably, the often-cited 
Oxford University Press, N.Y., Inc. v. United States, C.A.D. 405 
(1949), and United States v. Border Brokerage Co., Inc., A.R.D. 288 
(1971). 

B. The anticipated production for the Model 700 was 554 aircraft. 


1. The total of 554 aircraft was established by the Agree- 
ment’s Production and Sales Plan (The Plan) which in turn 
was based on substantial market research. 


Armed with specific market projections from consultants each 
party had engaged, and based on their combined experience in the 
general aviation business, J and A proceeded to negotiate and con- 
clude the 1974 agreement which incorporated a specific Production 
and Sales Plan. That plan stated the number of aircraft—Model 
700 and Model 710—to be produced from 1977-1982, and was direct- 
ly related to the results of the parties’ marketing research. The 
production figures in the plan were not selected at random, but 
rather were the product of educated estimates by two very experi- 
enced aircraft manufacturers. 

Reply: We accept the contention that the plan represented the 
product of educated estimates and was not a haphazard or random 
selection. Clearly, some sort of production and sales plan had to be 
drawn up in a project of this magnitude. Nonetheless, when all is 
said and done, the plan was no more than an estimate or forecast 
of hoped-for future production and sales which, even if intended to 
be followed when the agreement was executed, was not carried out. 
In fact, the Model 710, which was an integral part of the plan, was 
not even produced. Furthermore, as will be discussed infra, certain 
provisions in the agreement appear to belie the planned production 
of 63 Model 700 aircraft in 1977. 


2. The Production and Sales Plan formed the basis of the 
Agreement. 


The plan was not an isolated document. On the contrary, as indi- 
cated by the agreement itself, the entire venture was built around 
the plan. This can be seen from Article 3 of the agreement which 
decribes each party’s development responsibilites, including the de- 
velopment of a specific level of manufacturing efficiency. Para- 
graph (C) of Article 3 was misinterpreted in the prior Customs 
ruling when it concluded that the word “assumption” related to 
the number of units to be produced. In reality, that word related to 
the efficiency J was expected to achieve, given a total of 783 air- 
craft. 


413-895 0 - 83 - 2 
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The level of efficiency set forth in paragraph (C) was repeated in 
paragraphs (K) and (L), which dealt with Producibility Measure- 
ment and Producibility Attainment. In these paragraphs, it is 
much easier to perceive that the “assumption” mentioned in para- 
graph (C) related to levels of efficiency, and not to the number of 
units to be produced. The number of units was taken as set forth in 
the Plan. The Plan was also the basis upon which J and A negoti- 
ated the amortization schedules for the authorized development 
costs. 

Finally, the plan formed the basis for the Detail Statement of 
Work which is Exhibit A to the Agreement. Included in the infor- 
mation are several tables providing specific delivery dates for the 
parts to be supplied by A to J. The parts listed were those required 
to produce 65 Model 700 ship sets. This represented the first year’s 
production requirements as set forth in the Plan; i.e., the two pro- 
totypes to be kept by J, the three units to be shipped to A for test- 
ing, plus 60 production units. 

It is clear that the plan was not something which the parties 
haphazardly attached to the agreement. Rather, it provided the 
central focus upon which all other parts of the agreement and the 
actions of the parties were based. 

Reply: It is true that certain production figures from the plan 
were used in the body of the agreement, and the improvement 
curve (Exhibit D) did incorporate the 1977-1982 planned production 
figures of the Model 700. However, Exhibit D was not one of the 
documents specifically incorporated by reference in the agreement 
under Article 1(B), and the plan as such is not specifically referred 
to in the agreement. If in fact it was the “central focus” of the 
agreement, it would seem that it would have been incorporated by 
reference in the agreement. 

We disagree with the contention that we erred in concluding 
that the word “assumption” in Article 3(C) related to the number 
of units to be produced, in view of the plain language of that para- 
graph which, in pertinent part, provides that: 


The assumption in this paragraph is that a total of 783 Air- 
crafts (405 Model 700’s and 378 Model 710’s) will be manufac- 
tured and that the cumulative average direct labor hours for 
J’s portion of the aircraft should be 3,490 hours for the Model 
by in 3,250 hours for the Model 710 * * * (Emphasis 
a ; 


In fact, there are three assumptions in Article 3(C): (1) 783 aircrafts 
will be produced; (2) J’s direct labor hours for the Model 700 will be 
3,490 hours; (3) J’s direct labor hours for the Model 710 will be 
3,250. 

Although Paragraphs K and L refer to the level of efficiency set 
forth in Paragraph C, those paragraphs relate only to the second 
assumption in Paragraph 3(C). The first assumption in that para- 
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graph relates to the number of aircraft to be produced. Thus, we 
stand by the statement made in our prior ruling. 

We also find that the 1977 (first year) production figures in the 
plan appear to be inconsistent with certain provisions in Articles 4 
and 6 of the agreement. Article 4 sets forth the certification sched- 
ule for the parties to obtain FAA type certificates for the Model 
700. Under Article 4(A), J was required to apply for and obtain an 
FAA type certificate (or FAA acceptance of a JACB type certifi- 
cate) by December 28, 1976. Article 4(B) reuired A to apply for and 
obtain an FAA type certificate by February 28, 1977. Notwithstand- 
ing those provisions, the parties agreed (under Article 4(C)) to use 
their best efforts to obtain the type certificates by October 1, 1976. 

Article 6 provided that within 15 days after A’s receipt of the 
type certificate, or 75 days after the date specified in Article 4(A), 
whichever date was earliest, the policy committee would meet to 
determine whether the Model 700 development program had been 
successful. The program would be deemed successful only if both 
parties had discharged various obligations under the agreement re- 
lating to type certification, production, labor, material costs, etc. If 
the parties agreed that the Model 700 had been successfully devel- 
oped, the parties’ principal representatives would execute a Memo- 
randum of Successful Completion of the Model 700 Aircraft Devel- 
opment Program, and the production and marketing programs pro- 
vided for under the agreement would continue. 

Under the terms of the agreement, October 16, 1976, appears to 
be the earliest date the policy committee could have met to decide 
on the successful development of the Model 700 and its continued 
production. March 15, 1977, was the latest date provided for the 
policy committee’s meeting. Presumably the “Memorandum of Suc- 
cessful Completion * * *” would require some study to determine 
whether the criteria for successful completion outlined in Article 6 
had been met. The drafting and issuance of the memorandum 
would, of course, require still more time. While, under the terms of 
the agreement, the memorandum might have been issued in 1976, 
under a “worst case” situation specifically contemplated in the 
agreement: 


1. J would not have obtained the FAA certificate (or approv- 
al of the JCAB certificate) until December 28, 1976; 

2. The policy committee would not have met until March 15, 
1977; 

3. Under an extremely optimistic estimate, the Memoran- 
dum of Successful Completion would be issued on April 1, 1977. 


The production plan called for the production of 63 Model 700 
aircraft in the first year of production, 1977. Each year thereafter, 
nine additional aircraft were to be produced, the additional produc- 
tion apparently being keyed to planned improvements in productiv- 
ity and projected increases in sales. It seems to us that the terms of 
the agreement, which contemplated the possibility of a decision to 
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proceed with production as late as April 1977 are inconsistent with 
the planned production of 63 aircraft the first year of production, 
considering that the greatest production problems would have been 
likely to occur in the first year (this is acknowledged in the Im- 
provement Curve—Exhibit D), and that only % of that year (or 
less) might have been available to produce only nine fewer aircraft 
than were to be produced the following year. A logical correlation 
between the plan and the above-discussed terms of the agreement 
would have seemed to call for production of a considerably smaller 
number of Model 700 aircraft in 1977. Actually, the agreement’s 
certification schedule was overly optimistic, because A did not 
obtain an FAA type certificate until October 28, 1977). 


3. The subsequent actions of J and A clearly evidenced an 
intention to carry out the Production and Sales Plan. 


Our contention that the parties were not really obligated to pro- 
duce any specific number of aircraft is incorrect for the following 
reasons. 

Appendix 5 contains copies of invoices which demonstrate that A 
made purchases from J of the necessary parts for all Model 700 air- 
craft required for the first year of the plan. In a letter of March 24, 
1982, replying to our request for some additional information, the 
importer’s attorneys stated that J’s schedule of production of the 
parts listed in Appendix 5 corresponded to the timing required by 
the original production and sales plan. J was ultimately obliged to 
destroy many of the parts called for by the purchase orders, be- 
cause A refused to accept shipments of the first full year of produc- 
tion of ship sets originally called for by the agreement after it was 
terminated. 

Appendix 6 lists the parts A supplied to J in accordance with the 
Detail Statement of Work. These documents further demonstrate 
that during the first year of the plan, A was proceeding in accord- 
ance with the plan. 

A letter of October 13, 1975, from A’s program manager to U.S. 
Customs is further evidence of A’s intent to carry out the plan. The 
letter stated A’s intention to purchase 783 ship sets from J over a 5 
year period, which corresponds to figures in the plan. Also, the 
letter advised that the first 79 ship sets received from J would not 
have the unit amortization or development costs included in the in- 
voice amounts because the agreement required A to make a lump 
sum partial prepayment of development costs upon successful com- 
pletion of the development tests. This prepayment would be inex- 
plicable if A has not determined to carry out the entire plan. 

J’s commitment to the plan is evidenced by its establishing a sep- 
arate company to produce the Model 700 and the Model 710. The 
discussion of capacity growth in a J internal memorandum was di- 
rectly related to the plan. The March 24 letter advised that the 
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company commenced operations on January 5, 1976, and was de- 
signed to produce about nine Model 700 ship sets per month. 

J also arranged with subcontractors for supplies of parts and 
tooling necessary to manufacture the ship sets. According to your 
letter of August 10, 1982: 


1. J procured forgings and extrusions from two Japanese 
companies in quantities sufficient to produce up to 137 ship 
sets—the first and second years’ planned production. (You doc- 
umented this claim by submitting copies of ledger sheets show- 
ing copies of orders J placed with the two companies, a sum- 
mary listing of orders J placed, and an affidavit from the J 
ora Material Control (hereinafter referred to as the Man- 
ager). 

2. J entered into an agreement with another Japanese com- 
pany to purchase parts for landing gear designed for the Model 
700-710 ship sets. The prices in the agreement were set on the 
understanding that the company’s development costs would be 
amortized over more than 600 ship sets. 


The company had received orders from J to produce parts suffi- 
cient to produce 93 ship sets when the program was cancelled. 
Thirty five of these orders had to be cancelled because of the termi- 
nation of the J-A agreement, since the parts were of no further use 
to J. 

J subsequently agreed to pay the company damages of 80 million 
yen (approximately $320,000). (You documented this claim by sub- 
mitting a table of orders placed and a copy of the cancellation 
agreement and an affidavit from the Manager). 

J would not have committed itself to the purchase of more than 
600 ship sets unless it had reasonably anticipated needing the parts 
for the more than 600 Model 700-710 called for under its agree- 
ment with A. The requirements for these parts flowed directly 
from J’s commitment produce the number of ship sets called for 
under by the Production and Sales Plan of the J-A shipment. 


3. A Japanese company delivered power packs to J sufficient 
for the construction of 80 Model 700-710 ship sets. (This is doc- 
umented by an affidavit of the Manager). The development 
costs for the power packs were to be amortized over 500 ship 
sets. When the agreement, between J and this company was 
cancelled due to the cancellation of the J-A agreement, J 
agreed to pay 18 million yen (about $72,000) in damages for un- 
amortized development costs and other damages. 


Surely J would never have entered into these commitments 
unless it had reasonably anticipated that it would produce these 
hundreds of ship sets. 


4. J purchased expensive tooling designed for large quantity 
production for the Model 700 program. Under the terms of the 
J-A agreement, J was to produce tooling in quantities and 
quality to support a minimum production rate of 10 aircraft 
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per month and a minimum life of 1,000 aircraft. This clearly 
demonstrates that J anticipated producing more than 63 air- 
craft. Tooling designed, for example, with a capacity for an an- 
ticipated production of 100 ship sets at a rate of 1 per month 
costs 40 percent less than the tooling J purchased. 

5. A new factory was added with the understanding that it 
would be devoted exclusively to manufacturing the Model 700 
and 710 aircraft. (According to a letter from a J official, J pur- 
chased a building which it converted to a manufacturing plant. 
After the J-A agreement was cancelled, the factory was closed 
down for 9 months, after which it was reactivated under a sub- 
contract from another aircraft manufacturer). 


The facility would never have been established in the first place 
if J had not reasonably anticipated producing the hundreds of ship 
sets called for under its agreement with A. 

Reply: Based upon the additional documentation submitted, we 
conclude that the nonrecurring research and development costs 
should be allocated over the first 2 years’ planned production of 
137 ship sets because, under the Border Brokerage holding, the evi- 
dence submitted is sufficient to establish that the parties reason- 
ably anticipated producing that number of aircraft. 

The evidence presented to establish a commitment to go beyond 
the first 2 years’ planned production is not persuasive, for the fol- 
lowing reasons. J’s contracts with its suppliers for amortizing the 
suppliers’ costs over 5-600 ship sets appear to be in line with the 
Production and Sales Plan projections in the J-A agreement. How- 
ever, for reasons discussed infra, we do not believe that agreement 
is a legally binding contract to produce or purchase a specific 
number of aircraft. Since that agreement, which included the Pro- 
duction and Sales Plan, is not a legally binding contract, any finan- 
cial commitment J made in furtherance of that plan is simply a by- 
product of the J-A agreement. By contracting to amortize the sub- 
contractors’ costs over 5-600 ship sets, J undoubtedly obtained a 
better price than it would have under a lesser amortization. J’s fi- 
nancial losses are unfortunate, but the fact that they took a calcu- 
lated risk that their agreement with A would be carried out, and 
that they lost, is not relevant to our decision. 

This same reasoning applies to J’s acquisition of expensive vs. 
lesser quality tooling, and the acquisition of a factory to build the 
aircraft. These actions obviously stemmed from the basic J-A 
agreement, and are merely further by-products of that agreement. 

The scheduled delivery dates for the various parts listed in Ap- 
pendix 6 generally do not go beyond 1977, the first year of produc- 
tion. The October 1975 letter simply stated the number of ship sets 
contemplated by the plan and evidenced an intention of building at 
least 79 ship sets, which is far short of the total planned number. 

As evidence that the agreement was not a legal commitment to 
produce or purchase a specific number of Model 700 aircraft, Ap- 
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pendix A, Article Al(A)ii) provides, essentially, that every January 
A: 


‘te *& *€ 


will place a priced firm order together with delivery 
schedules for Model 700 * * * shipments,” 


On stated subsequent dates A will give J a forecast of A’s future 
needs for a specified time period. That provision also states that: 


Nothing in this Agreement shall be deemed or be construed 
as a commitment or obligation on the part of A to place a sub- 
sequent firm order for a period for which it has provided J a 
forecast * * * 


Article Al(C) provides that within a stated time period after A 
has placed a purchase order with J, J shall either accept or reject 
it. Thus, it is clear that neither party to the agreement was legally 
bound to follow the production plan by producing or purchasing 
any specific number of Model 700 aircraft. 


5. In addition to the aircraft called for by the plan, produc- 
tion of 50 additional Model 700s for sale in Asia and Australia 
was anticipated. 


This latter group of sales is referred to in Article 8 of the agree- 
ment which (in part) provides that A’s amortization payments 
would be only 90.867 percent of the total authorized amounts. The 
remaining 9.133 percent represented the development costs for 
which J would be compensated by its sales in Asia and Australia. 
Therefore the total anticipated production for the first 6 year 
period was the 504 aircraft called for by the agreement, plus an- 
other 50 aircraft which J expected to sell in Asia and Australia, 
making a total of 554 aircraft. 

Reply: Since, for reasons set forth in this letter, we are not con- 
vinced by the arguments advanced to justify allocating the nonre- 
curring costs over 504 aircraft, it follows that we are unwilling to 
allocate those costs among an even greater number of aircraft. 

Summary: The evidence is overwhelming that the original intent 
of J and A was to produce 554 aircraft. The fact that 554 aircraft 
were not, in fact, produced should be irrelevant for purposes of ap- 
portioning J’s development costs. 

Reply: We find the evidence considerably short of “overwhelm- 
ing.” At most, the production plan was an educated estimate of 
future production and sales. There is some correlation between fig- 
ures used in various parts of the agreement and the first year’s pro- 
duction figures of the plan. It is arguable whether the plan was in- 
corporated into the agreement, and in any case, we do not consider 
the agreement to be a legally binding contract to produce and pur- 
chase a specific number of aircraft within stated time periods. 

Because of the parties’ demonstrated financial commitments, we 
agree that the evidence submitted establishes an intent to proceed 
with the first 2 years’ planned production. (This modified our prior 
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ruling, which allocated the nonrecurring costs among the ship sets 
actually produced). 


Il. THE CURRENT CUSTOMS REGULATIONS AUTHORIZE 
THE APPORTIONMENT OF J’s DEVELOPMENT COSTS 
OVER 554 AIRCRAFT 


A. The Current Regulations. 

Prior to the Trade Agreements Act of 1979 (TAA) neither the 
valuation laws nor the Customs Regulations provided for methods 
of apportioning nonrecurring costs. As a result of ad hoc decisions, 
however, the Customs Service had established over time a method 
of apportioning nonrecurring costs. As a result of the TAA, howev- 
er, there are now for the first time regulations which prescribe in 
detail the methods of apportioning nonrecurring costs. _ 

The computed value provision states that the value of any assist 
shall be included in the computed value; it does not set forth any 
method of apportionment. The provision on transaction value 
states only that the value of any assist shall be apportioned as ap- 
propriate. 

Section 152.103(e) is quite specific in regard to apportioning as- 
sists in accordance with generally accepted accounting principles. 

Reply: While we generally agree with these contentions, we point 
out, as further discussed infra, that under the TAA and our imple- 
menting regulations assists and nonrecurring costs are dealt with 
in different provisions of law and regulation. Section 152.103(e) re- 
lates only to apportionment of assists. 

B. The rules on apportionment were amended, with the approval 
of Congress, because of general dissatisfaction with the old practice. 

One of the major purposes of the TAA was to implement into 
U.S. law the principles embodied in the Valuation Code of the 
MTN Agreement. Although the implementation of the Code re- 
quired several fundamental changes to the U.S. valuation law, the 
Code itself did not require a change in the practice of apportioning 
nonrecurring costs. Since the code did not require the liberal 
change embodied in section 152.103(e), this change had to be the 
result of a unilateral action on the part of the U.S. The legislative 
history of the TAA makes it clear that this unilateral action was 
deliberate. Although the legislative history does not expressly iden- 
tify the reason for this unilateral action, it is clear that the change 
stemmed from general dissatisfaction with the old practice. This 
implicit disapproval of the former Customs Service practice is 
something which the Customs Service may and should take into ac- 
count when appraising the J ship sets. 

Reply: Infra. 

C. Under the current Customs Regulations, J’s development costs 
would be apportioned over 554 aircraft. 

As previously indicated, 554 aircraft was the reasonably antici- 
pated production level of the Model 700. 554 aircraft was likewise 
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the number which would be used to apportion J’s development 
costs under generally accepted accounting principles. Therefore, 
under new section 152.103(e), J’s development costs clearly would 
be apportioned over 554 aircraft. 

Reply: We agree that under the TAA, J’s development costs 
would be apportioned over 554 aircraft, assuming the correctness of 
the accounting firm’s statements, which we have no reason to ques- 
tion. However, section 152.103(e) is not relevant for apportioning a 
foreign producer’s nonrecurring costs. That section deals specifical- 
ly with assists, which are, for the first time, defined in section 
402(h)(1) of the law, and include certain materials, tools, engineer- 
ing, etc. supplied directly or indirectly and free of charge or at a 
reduced cost, by the buyer of the imported merchandise. Certain 
engineering, artwork, etc. if performed in the U.S. is excluded from 
the definition of assists. Presumably few, if any of the costs in issue 
would come within the statutory definition of assists. 

If the TAA and our implementing regulations were applied to the J 
ship sets, we probably would accept the claimed apportionment, 
but under the authority of section 402(g)(3) of the law which is im- 
plemented by section 152.102(c\(3) of the regulations. Those provi- 
sions relate to and define generally accepted accounting principles. 


Ill. THE CUSTOMS SERVICE CAN AND SHOULD TAKE THE 
NEW APPORTIONMENT RULES INTO ACCOUNT IN AP- 
PRAISING THE J SHIP SETS 


A. The former Customs Service practice of apportioning develop- 
ment costs was not mandated by the old valuation law. 

Customs’ method of allocating nonrecurring costs under cost of 
production and constructed value were not based upon any statu- 
tory requirements, but rather resulted from an overly narrow in- 
terpretation of the previously cited Oxford and Border Brokerage 
cases. Customs administrative rulings which followed those cases 
erred in blindly applying the holdings to situations that were quite 
different. By restricting apportionment of research and develop- 
ment costs to the number of units actually produced, or over antici- 
pated production only when firm contracts existed for such produc- 
tion, Customs incorrectly and unfairly distorted the meaning of 
those cases to the detriment of importers. Neither case compels the 
conclusion that a claimed production amount can be supported ony 
by contracts or firm commitments. 

The former Customs practice is also inconsistent with the more 
flexible Customs approach taken in court decisions and Customs 
regulations involving cost or value determinations under items 
806.30 and 807.00, TSUS, and Treasury Department decisions in- 
volving section 205(b) of the Antidumping Act of 1921, as amended, 
19 U.S.C. 164(b). 

Reply: We believe our interpretations of Oxford and Border Bro- 
kerage are consistent with those decisions and the statutory re- 
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quirements for determining the cost of fabrication. The fact situa- 
tions in those cases were not extreme or atypical, in view of the 
many rulings on essentially similar facts. 

In ruling as we have, looking either to the number of units actu- 
ally produced or over anticipated production when a contract exist- 
ed for such production, we have not necessarily rejected other evi- 
dence if sufficiently persuasive to establish the alleged number of 
units that the parties reasonably anticipated would be produced. 
The difficulty in this case is our basic disagreement as to the cali- 
bre of proof of anticipated future production which has been pre- 
sented. 

Although Customs does use generally accepted accounting princi- 
ples in some cost or value determinations involving other statutory 
provisions, those provisions do not involve the valuation of nonre- 
curring research and development costs involved in the cost of fab- 
rication, and are therefore distinguishable, in our opinion. 

B. The Customs Service may take the new apportionment rules 
into account on a pre-TAA transaction. 

As a matter of statutory construction, the Customs Service may 
take subsequent legislation such as the TAA into account. It is, of 
course, a general rule of construction that statutes and regulations 
are presumed to have prospective effect only, and the TAA and sec- 
tion 152.103(e) are expressly effective with regard to merchandise 
exported on or after July 1, 1980. You are not suggesting that we 
apply this regulation to the instant transaction. Rather, you urge 
that we reconsider our prior apportionment practice in light of the 
changes brought about by the TAA. There are cases (cited) in Cus- 
toms jurisprudence and elsewhere which have applied the principle 
of looking to later law for guidance in construing an earlier law. 
Thus, Customs may properly take the TAA into account in recon- 
sidering the validity of its former apportionment practice. 

There is nothing in the legislative history of the TAA to suggest 
that the Customs Service previously lacked the authority to adopt 
such rules. Indeed, Congress expressly referred to the former ap- 
portionment rules as a “practice,” thus implying that these rules 
were not required by the old valuation law. 

REPLY: Infra 

C. The Customs Service may revise its apportionment practice 
through its ruling in this case. 

Customs may apply a new apportionment practice retroactively 
to the instant transaction, since an administrative agency such as 
Customs is free to modify its past practices provided that such 
modifications are well reasoned and do not work an undue hard- 
ship on the parties affected. Such a retroactive change would bene- 
fit importers. Furthermore, we are not bound by the rulemaking 
procedures of the Administrative Procedure Act. 

REPLY: Infra 
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D. The Customs Service should apply the principles of the new ap- 
portionment rules to the appraisement of the J ship sets. 

The application of the new rules in the instant case would be in 
furtherance of a historical trend towards the development of valua- 
tion laws which are consistent with commercial reality. Also, it 
would be equitable to modify the former apportionment practice at 
this time. This practice, which is so inconsistent with the account- 
ing practices of the real world, is extremely unfair to importers, 
and penalizes those companies which draft their contracts with 
great care. 

From a negative standpoint, there is no valid policy reason for 
not applying the new rules retroactively. 

REPLY: (B.C.D.) 

Your argument with regard to the applicability of section 
152.103(e) of the regulations has equal relevance with regard to the 
applicable section of the regulations, section 152.102(c)\(3). That sec- 
tion implements section 402(g)(3) of the TAA which, for the first 
time, requires Customs to accept information submitted by an im- 
porter, buyer, or producer if it conforms with generally accepted 
accounting principles, as defined in the TAA and the regulation. 

If we accepted your argument, it would follow that we would also 
have to apply the principles of the TAA to other situations where- 
in the TAA contained a new provision which, if applied, would 
benefit an importer. For example, the pre-TAA valuation laws did 
not define the term “assists.” Under numerous court decisions, it 
was our practice to include as assists engineering, development, 
plans, etc. which the importer supplied to the manufacturer free of 
charge or at a reduced cost, if necessary to produce the imported 
article. We did not distinguish between work done in the United 
States or abroad. The rationale for this practice, under the leading 
case of Ford Motor Company v. United States, A.R.D. 9 (1952), was 
that the statute required us to determine and assess duty on not 
the manufacturer’s cost, but on the actual cost of manufacture. 

The TAA, in section 402(h)(1)(B), for the first time defined the 
term “assist” and specifically provided that certain engineering, de- 
velopment, etc. performed in the United States was not to be treat- 
ed as an assist. 

Clearly, that provision benefited importers by treating as nondu- 
tiable certain items which, under established administrative prac- 
tice, had been treated as dutiable. This is just one example of many 
other cases in which the TAA is more equitable to importers than 
were the prior laws. Under your reasoning, we should apply the 
TAA principles to unliquidated pre-TAA entries whenever doing so 
would benefit the importer. Administratively, such appraisement 
procedures would be unworkable, apart from any legal consider- 
ations. 

The legal considerations are the fundamental bar to accepting 
your argument. We have great difficulty in seeing how we can real- 
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istically separate the principles of the TAA and our implementing 
regulations from the provisions themselves. The “effective date” 
provision of the TAA, section 204(a)(1), contemplated several possi- 
ble effective dates, depending upon when the President issued a re- 
quired proclamation, and then provided that the TAA should take 
effect: “. . . in no event before July 1, 1980” (Emphasis added). Al- 
though it may well be that enactment of certain TAA provisions 
was prompted by Congressional dissatisfaction with prior Customs 
administrative practices, Congress explicitly provided that existing 
laws would remain in place at least until July 1, 1980. If we were 
to apply the TAA principles (which, in our view, would be tanta- 
mount to applying the law itself) to these pre-TAA importations, 
we would be substituting our views for those of the Congress, which 
is clearly beyond the scope of an administrative agency. It is one 
thing for an agency to change or modify an administrative practice 
by taking into consideration a prospective law. It is quite another 
matter, however, for an agency to accord retroactive treatment to a 
law which Congress has prescribed shall have a stated, prospective 
effective date. 

In this connection, we believe the case of L. Sandoz Vuille, Inc. v. 
United States, T.D. 47349, 22 CCPA 303 (1934) is in point. There, 
watch cases and movements were entered and duties were paid 
under the Tariff Act of 1922. The cases were claimed to be defec- 
tive as not conforming to sample, and were returned to Customs 
custody within 30 days of their release by Customs, for the purpose 
of exportation with the benefit of drawback pursuant to section 
313(c), Tariff Act of 1930. 

The Tariff Act of 1922 made no provision for the right granted by 
section 313(c) of the Tariff Act of 1930. The court stated the well 
established principle that a retroactive effect will not be given to a 
statute unless, from the legislative expression such effect was in- 
tended, and concluded, that there was no such legislative expres- 
sion with regard to section 313(c). In fact, the 1930 act provided 
that modifications of existing law were not to affect any acts done 
or any rights accrued prior to such modifications. 

While no such provision is present in the TAA, a similar intent 
can be found by the cited TAA effective date provision. In effect, 
the TAA gave importers, buyers, and producers a new right—to 
have their submissions accepted by Customs if prepared in accord- 
ance with generally accepted accounting principles. Congress ex- 
plicitly provided that this right would not be available until July 1, 
1980, at the earliest. 

For the foregoing reasons, we conclude that the TAA and our im- 
plementing regulations, even in principle, cannot be applied in ap- 
praising the J ship sets. 
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IV. EXPORT VALUE AS DEFINED IN SECTION 402(b), 
TARIFF ACT OF 1930, AS AMENDED, IS AN ALTERNATIVE 
BASIS FOR APPRAISING THE SHIP SETS 


The merchandise is not on the Final List, T.D. 54521 (1958). 
Export value takes precedence over constructed value, and applies 
to these ship sets. A is a selected purchaser within the statutory 
definition of export value, and its purchase price of $90,064 plus 
the prepayment of $6,900 for the 42 ship sets fairly reflects the 
market value of the merchandise. 

Reply: The statutory definition of export value requires a price, 
at the time of exportation of the merchandise undergoing appraise- 
ment, at which such or similar merchandise is freely sold or of- 
fered for sale, for exportation to the United States. The price at 
which the ship sets are sold cannot be determined because the 
actual payment for the development costs cannot be quantified. 
Also the contract (Appendix A1 (f)) makes the final price at which 
the merchandise is sold contingent upon the resale price of the fin- 
ished aircraft. This sale takes place much later than the dates the 
ship sets were exported. Consequently, the final price of the ship 
sets was not set at the time of exportation. 

An additional requirement of an export value appraisement is 
that all elements of value be included in the selling price. It is evi- 
dent from the record that the price of the first 79 ship sets did not 
include any amount for reimbursement of development costs. This 
reimbursement was made as a separate transaction under the 
agreement. It is a long established principle of appraisement that 
an element of value which is missing from the export selling price 
cannot be added to that price to establish export value. 

Because of the unique nature of the merchandise, we conclude 
that there is no similar merchandise upon which to base export 
value. There is no U.S. value (which takes precedence over con- 
structed value) because the merchandise was not sold in the United 
States in its imported condition. Therefore, we conclude that con- 
structed value is the applicable basis of appraisement. 


V. R&D EXPENDITURES FOR THE MODEL 700 WERE 
GROSSLY OVERSTATED 


The total cost figure stated in our original ruling is in error, and 
is in large part the result of various misunderstandings between 
the parties to these transactions. 

Reply: If this contention can be established to the satisfaction of 
the concerned import specialist, we will accept it. 

C. Holding: 

1. The evidence submitted establishes that J and A reasonably 
anticipated producing 137 aircraft (the first 2 years planned pro- 
duction, including prototypes). Therefore, under the Border Broker- 
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age holding, the research and development costs will be allocated 
over 137 ship sets. 

2. We find no basis for allocating the research and development 
costs over a greater number of ship sets because we conclude that 
the J-A agreement is not a legally binding contract. 

3. Constructed value is the applicable basis of appraisement. 

4, Duties will be assessed on the actual cost of research and de- 
velopment, not on any amount that may have been stated in error. 


(C.S.D. 83-59) 


This ruling holds that a metal disc known as a “mother” used to 
produce a “stamper” which stamps out phonograph records, does 
not fall within the assist category. (Section 402(h)(1)(A), TAA) 

Date: November 12, 1982 
File: CLA-2 CO:R:CV:G 
542936 BLS 

TAA #54 


Re: Application for Further Review of Protest No. 4110-2-000003; 
Whether a “Mother” is an Assist 

The above-captioned matter involves the dutiable status of a 
metal disc known as a “mother”, used in the production of phono- 
graph records. This issue was brought to our attention by a memo- 
randum from the Director, Classification and Value Division, Chi- 
cago Region, dated August 26, 1982, transmitted through the Cus- 
toms Information Exchange, New York. 

The protestant (“Importer”) is a major manufacturer of phono- 
graph records in the United States. However, in some instances Im- 
porter utilizes foreign manufacturers to produce certain types of 
records. While actual record production takes place in the foreign 
country with the direct use of a metal “stamper” produced by the 
foreign manufacturer, the initial and intermediate processing 
which leads to the production of the stamper takes place in the 
United States. Thus, Importer produces a “master lacquer”, which 
is then furnished free of charge to “U.S.”, an unrelated third party 
in the United States. From the master lacquer, U.S. produces the 
“mother”, which is then sold to Importer, who subsequently fur- 
nishes it without charge to the foreign manufacturer who then pro- 
duces the stamper. The entire production process is described as 
follows: 

Music is recorded on magnetic tape. The recordings are recorded 
on several “tapes.” These “tapes” are mixed and edited and re-re- 
corded on one magnetic tape. This “master tape” is used to create 
“master lacquers.” 

Master lacquers are flat aluminum discs upon which a coating of 
lacquer is flowed. The master tape is played and through an elec- 
tronic system a signal is sent to the cutting head of a lathe and the 
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music is literally plowed into the lacquer, creating a groove which 
is eventually duplicated in the record. 

The “master lacquer” is coated with an ultra-thin layer of silver. 
Nickel is then electroplated on the silver coating. The silver/nickel 
coating is split from the master lacquer. This metal is called a 
“father.” The face-to-face electroplating process creates a negative 
image. Therefore, the grooves in the master lacquer become nega- 
tive-image ridges on the “father.” 

More nickel is then electroplated to the face (music side) of the 
“father.” The parts are then split and the new part, which contains 
the image of the music in grooves, is called a “mother.” 

Nickel is electroplated onto the music side of the “mother.” The 
part that is split from the “mother” now contains the image of the 
music in the form of ridges. This part is called a “stamper.” 

The “stamper” has a hole punched exactly in its center. The 
edges are trimmed, and formed to fit the press mold. The “stamp- 
er” is then attached to the press mold. 

Labels are placed facing the stamper: a patty of hot compound is 
placed between the labels. The stampers are heated by the press 
mold. The combination of the hot stampers and the pressure of the 
closing press forces the hot compound to completely fill the areas 
between the ridges of the stamper. Thus the image of the music 
which was originally cut into the “master lacquer” is pressed into 
the record in the form of an identical groove. 

Importer contends that since the “stamper” and not the 
“mother” is used to directly produce the record, the “mother” 
cannot be considered a mold within the meaning of section 
402(h\(1)(A), Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA). Importer points out that due to its con- 
struction, the “mother” cannot actually be used to produce the 
record, and is merely an intermediate vehicle for the transmission 
of the sound recording to the “stamper.” The “stamper,” rather 
than the “mother,” is the mold used to produce the record. Import- 
er is of the opinion that the “mother” is “design work” or product 
development, and since produced in the United States, is not an 
assist. 

On the other hand, you point out that the “mother” is the nega- 
tive of the image of the music in the form of ridges from which 
must be cut the metal stamper which is the image of the music in 
groove form. This is the only form that can be used to produce the 
phonograph records. Although the “mother” itself cannot stamp 
out the finished product, you believe it must be considered a mold 
from which the stamper is produced to print the records. 

Section 402(h)\(1)(A), TAA, provides that certain enumerated 
items supplied free of charge or at reduced cost are considered to 
be assists. In pertinent part, these items include— 


“(ii) Tools, dies, molds, and similar items used in the produc- 
tion of the imported merchandise. 
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“(iv) Engineering, development, art work, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the im- 
ported merchandise. 


In Headquarters Ruling 542355, dated April 3, 1981, we held that 
the metal stamper, which was produced in the United States and 
furnished to the foreign manufacturer free of charge was a duti- 
able assist since its use was analagous to that of a mold. We found 
otherwise in cases dealing with a U.S. produced pattern generator 
tape (Headquarters Ruling 542324, dated June 22, 1981) and a tape 
containing a song or message used in the production of a stamper, 
which was then used to stamp out phonograph discs. (Headquarters 
Ruling 542446, dated July 23, 1981). In those instances, we found 
the tapes to be in the nature of designs, and not “tools, dies, molds, 
etc. . . .” Since produced in the United States, such items did not 
fall within the assist definition. 

Similar results were reached in cases dealing with photographic 
negatives used in the production of greeting cards (Headquarters 
Ruling 542521, dated October 7, 1981), and a “working film” used to 
produce photographs appearing on cartons (Headquarters Ruling 
542625, dated January 18, 1982). 

In Headquarters Ruling 542521, a duplicate of a “working film” 
was transferred to a metal plate, which was then attached to a 
printing press which produced printed sheets laminated on to 
boxes. In Headquarters Ruling 542625, the photographic negative 
was converted by the manufacturer to a positive. Then the images 
on the positive were etched onto printed plates which, in turn, 
were used to print the acetate-faced greeting cards by means of an 
offset process. In both of these cases, the subject article was found 
to be in the nature of a design or product development, and since 
produced in the United States, was not dutiable. 

Neither of these items (nor the tapes discussed in the prior rul- 
ings, supra), conform to the definition of a mold as commonly de- 
fined. The Random House Dictionary of the English Language 
(1973 Ed.) defines a mold as: “1. a hollow form or matrix for giving 
a particular shape to something in a molten or plastic state. 2. 
That on or about which something is formed or made.” 

Thus, a mold is ordinarily perceived as the item which gives final 
shape and form to the manufactured article. As we pointed out in 
Headquarters Ruling 542355, supra, the stamper is such an item, 
being used to actually stamp out the phonograph records. On the 
other hand, a “mother” or other intermediate step in the manufac- 
turing process, such as the “working film” or photographic nega- 
tive, while necessary for production of the imported merchandise, 
does not give final shape or form to the finished product, but 
merely is used to produce a mold or to produce another item which 
in turn may be used to produce a mold. 
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We perceive the statutory phrase under subparagraph (ii), “. . . 
and similar items,” as it applies to a mold, to carry the same basic 
meaning, i.e., such item must give final shape and form to the com- 
pleted article. Since the “mother” does not function in this manner 
(nor can we view it as a tool, die, or similar item), it does not fall 
within this assist category. Rather, it is our view that such item is 
in the nature of development work, and since performed in the 
United States, is not an assist. 

Under the circumstances, you are directed to allow the protest. 


(C.S.D. 83-60) 


This decision holds that unassembled and incomplete luggage 
parts are properly classifiable as an entirety under the provision 
for luggage in item 706.62, Tariff Schedules of the United States. 

Date: December 10, 1982 
File: CLA-2 CO:R:CV:G 
070291 JCH 


To: District Director of Customs, Boston, Massachusetts 02109 

From: Director, Classification and Value Division 

Subject: Request for Internal Advice 52/82 Concerning the Tariff 
Classification of Unassembled Polyurethane Luggage (Your 
memorandum of February 16, 1982) 


The subject Internal Advice request was initiated by counsel in a 
letter dated January 22, 1982. The merchandise under considera- 
tion is made in Taiwan. 

Issue: Based on a previous decision from this office, Customs offi- 
cers in the field are of the opinion the merchandise is properly 
classifiable under the provision for luggage in item 706.62, Tariff 
Schedules of the United States (TSUS). This provision provides for 
no exemption from duty for products of beneficiary developing 
countries and requires a column 1 rate of 20 percent ad valorem. 

The TSUS does not contain a provision for parts of luggage, and 
no specific alternative classifications have been proposed in the IA 
request. But counsel claims the 20 percent rate is avoided by the 
unassembled and incomplete nature of the merchandise in its con- 
dition as imported, and the unassembled components are separate- 
ly classifiable under the applicable eo nomine provisions. While 
some eo nomine provisions may be involved, it is also likely that 
basket provisions providing free or comparatively low rates are in- 
volved to a greater extent. This matter, therefore, concerns an in- 
terpretation of General Headnote 10(h), TSUS, which states that a 
tariff provision covers merchandise whether assembled or unassem- 
bled and whether finished or unfinished. 

Facts: The facts and circumstances concerning this matter have 
been the subject of a report by a Customs officer who visited the 
importer’s plant, and the subject of a conference conducted at Cus- 
toms Headquarters on August 18, 1982. Numerous exhibits have 
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been submitted together with cost analysis information comparing 
the number of imported parts with the number of domestically 
sourced parts which are added to the imported parts to make the 
complete merchandise, comparing the unit costs of the imported ar- 
ticles with the unit costs of the domestic articles, and comparing 
the total domestic costs, including overhead, with the cost of the 
imported articles. In summary, these data purport to show that 38 
of the parts in the completed merchandise are imported, while 84 
parts are of domestic origin, and that the total unit costs of the for- 
eign parts are $9.82, while the total costs of the domestic parts are 
$7.07, but that when overhead and labor are added to that figure, 
the total domestic costs are $19.12. Counsel has further set forth 
that when duty and freight are considered, foreign costs represent 
36.5 percent of the total costs of the finished product, while the do- 
mestic costs represent 63.5 percent. It is also contended that it 
takes % times longer in time and effort to complete the merchan- 
dise than to put it in its imported condition. 

The product involved when it reaches the retail market is a 
modern-type large suitcase with wheels so that it can be pulled as 
well as carried. The imported parts include the side panels and 
bottom, the gusset with an installed zipper, handles, straps, a 
buckle, wheels, and other parts. In the United States these articles 
are assembled together with a steel frame, an ABS floor reinforc- 
ing component to which the wheels are attached, a lining, and 
other parts. Some of the parts listed in the imported v. domestic 
parts comparisons are registration cards, identification cards and 
tags, clips, washers, eyelets, rivets, studs, etc. 

Law and Analysis: In our decision of April 2, 1974, ORR 74-143, 
file No. 031383, we held that a similar incomplete aggregation of 
parts constituted unfinished luggage within the rule in General 
Headnote 10(h) and, therefore, was classifiable under the applicable 
provision for luggage. The main thrust of counsel’s argument in 
the instant matter is that that decision has been made obsolete by, 
or otherwise should be considered overruled as a result of, the deci- 
sion in Daisy-Heddon v. United States, 66 CCPA 97, C.A.D. 1228 
(1979). 

The Daisy-Heddon court, in dealing with the tariff classification 
of assembled but incomplete fishing reels, set out various guide- 
lines which it deemed pertinent in determining whether an article 
was finished or unfinished. These guidelines, among other things, 
included such considerations as balancing the number of imported 
parts with the number of domestic parts and comparing the costs 
and time involved in completing an article after importation with 
the costs and time involved in putting it into its condition as im- 
ported. Accordingly, counsel has attempted to demonstrate that 
many more parts that are made in the United States go into the 
production of the finished luggage than are imported, and that con- 
siderably more expense and time are involved in the United States 
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end of the production process than in the foreign end. The argu- 
ment, however, incorporates two misconceptions concerning what 
General Headnote 10(h) actually requires, and what the Daisy- 
Heddon court actually held. 

First, with respect to the comparative costs and time analyses, 
those considerations in the context of Daisy-Heddon were only ap- 
plied to determine whether merchandise was unfinished within the 
meaning of General Headnote 10(h). General Headnote 10(h), how- 
ever, deals with two situations: one where merchandise is unfin- 
ished, as in the Daisy-Heddon case; the other where merchandise 
is unassembled. Unlike the Daisy-Heddon merchandise which was 
assembled but incomplete fishing reels, the instant merchandise is 
both unassembled and incomplete. 

While there has been much litigation and resulting case law con- 
cerning the ambiguities of what may be unfinished merchandise 
under General Headnote 10(h), there is less ambiguity concerning 
what is unassembled merchandise. While it may appear that lack 
of assembly and lack of finishing are essentially the same concept, 
the headnote rule regarding unfinished articles stems from previ- 
ous tariff provisions which specifically included unfinished articles. 
The rule regarding unassembled articles, however, is part of the 
doctrine of entireties. Tariff Classification Study Explanatory Ma- 
terials, CIE 1/64, p. 19. 

We are unaware of any authority under which a finding that 
merchandise is an unassembled entirety under General Headnote 
10(h), or otherwise, must be conditioned on comparisons of the cost 
of assembly with the cost of the merchandise in its condition as im- 
ported. In fact, the value of the time and effort to assemble many 
articles, particularly those in kit form, is often far greater than the 
cost of the merchandise in its imported condition. It would appear 
that the rule in General Headnote 10(h) regarding unassembled ar- 
ticles, as opposed to the rule regarding unfinished articles, is 
simple and absolute in nature leaving little room for interpreta- 
tion. It is our opinion that the Daisy-Heddon guidelines concerning 
comparative costs and time have little, if any, application in deter- 
mining if an unassembled article is to be brought within the tariff 
provision for the completed or finished article. 

More analogous to the instant situation was the situation in 
Montgomery Ward & Co. v. United States, 61 CCPA 101, C.A.D. 
1131 (1974), where the court dealt with tariff classification of an ag- 
gregation of articles which constituted both an unassembled and 
incomplete electric organ. That decision, which was neither im- 
pugned nor even mentioned by the Daisy-Heddon court, still stands 
as viable authority. See, for example, General Electric Company v. 
United States, Slip. Op. 81-78 (Ct. Int’l] Trade, decided August 26, 
1981). The Montgomery Ward court did not consider cost or time 
comparisons in arriving at its decision, and otherwise made no in- 
dication that cost or time comparisons were considered in any way. 
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Accordingly, we are of the opinion that if time and cost compari- 
sons have any pertinence in resolving the instant matter, only 
costs involved in completing the article, and not costs involved in 
assembling the article, can be considered. In other words, before 
the figures which have been offered in this matter can be used, as- 
sembly costs would have to be factored out. In doing so, we would 
expect that the part of the analysis which has been submitted 
showing that the total unit costs of the domestic parts are less than 
the total unit costs of the foreign parts would be closest to the most 
cogent comparison. 

The second misconception is reflected in the proposed application 
of the Daisy-Heddon guideline under which comparisons are to be 
made between the number of imported parts and the number of do- 
mestic parts in the finished article. The Daisy-Heddon fishing reels 
were products of practical engineering where every part was func- 
tional with no wasted space or weight. In fact, the main point in 
the decision was that even when every part is essential, the lack of 
a part cannot be the basis for avoiding the rule in General Head- 
note 10(h) and the applicable tariff provision describing the mer- 
chandise in finished condition. 

The Daisy-Heddon number-of-parts-comparison guideline is not a 
rule for comparing supernumerary parts with basic parts. Aside 
from the obvious distortion in the instant comparisons, by includ- 
ing among the domestically sourced articles a registration card, 
identification card and identification tag, comparisons are to be 
made between basic parts. Montgomery Ward v. United States, 
supra. The misconception concerns the fact that all of the parts 
necessary in order to have an article reach the niche in the retail 
market it was intended to fill are not necessarily the parts to be 
compared with all of the imported parts if something less is re- 
quired to have the merchandise meet the common meaning of the 
applicable tariff term describing the finished article. While all of 
the parts in a fishing reel may be the same parts necessary to meet 
the applicable tariff description for the finished article, that is not 
necessarily true for items of merchandise such as luggage or gar- 
ments where the addition of a particular part may be dictated 
more by stylistic considerations than functional considerations. 

Nor is the Montgomery Ward rule for considering basic and es- 
sential parts a rule for determining tariff classification by noting 
the number of washers or rivets which may be absent from an ag- 
gregation of imported parts. In our opinion, if we were to allow the 
part of the offered comparisons which take into account such items 
as clips, washers, eyelets, rivets, etc., to control classification, we 
would be carrying the Daisy-Heddon number-of-parts comparison 
rule to an extreme unintended by the court. 

The imported parts, exclusive of the wheels, if assembled without 
the addition of a frame, plastic reinforcing component and lining, 
would constitute luggage within the tariff term even if there is a 
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question whether there would be a place for such an article in the 
current luggage market. In addition to the rule in General Head- 
note 10(h), we further note the rule in Headnote 3, Subpart D, Part 
1, Schedule 7, TSUS, which, in effect, states the luggage provisions 
will not be avoided by the addition of reinforcements or linings rep- 
resenting materials of greater value than the other materials used 
in the construction of the luggage. Accordingly, we do not believe 
allowing reinforcing components and linings to control the classifi- 
cation of incomplete and unassembled merchandise would be conso- 
nant with the clear legislative intent that those components not 
control the classification of assembled and finished luggage. 

Reducing this matter to basics, all of the parts necessary to form 
a secured enclosure with provision for carrying it, amounting to a 
total of six basic parts, are imported, and three parts are added do- 
mestically, primarily consisting the lining, ABS floor and steel 
frame. Aside from the question of whether these domestic parts 
can even be considered basic parts entitled to comparison with the 
imported basic parts, their costs, using the figures provided, but 
pared down as indicated previously in this discussion, would be 
shown to be less than half of the total costs of the imported parts. 

We further believe that the foregoing comments are equally ap- 
plicable to and answer counsel’s contention that we must also con- 
sider the Daisy-Heddon rule which requires consideration of the 
significance of the omitted parts to the overall function of the com- 
pleted article. With respect to counsel’s observation that the im- 
ported merchandise is “merely a pile of repair parts,” and not lug- 
gage in the commercial sense, commercial considerations, like cost 
comparisons, are primarily only pertinent to determining whether 
an article is unfinished, and not pertinent to the question of wheth- 
er it is unassembled. In the Montgomery Ward case, supra, the 
court, in effect, only looked to the question of whether aggregations 
lacking the missing components were commercially sold as organs, 
not to the question of whether unassembled organs were commer- 
cially still considered organs. In this connection, commercial con- 
siderations noted by the court in the Montgomery Ward case, Au- 
thentic Furniture Products, Inc. v. United States, 61 CCPA 5, C.A.D. 
1109 (1973), etc. only involved commercial practices at the retail 
level. Under the law of entireties, from which the part of the rule 
in General Headnote 10(h) dealing with unassembled articles was 
derived, the “commercial entity’ which it must be found an ag- 
gregation comprises in order to be an entirety is a more flexible 
and broader concept. With respect to unassembled articles, the 
question is not whether an imported “pile of parts” is a separate 
commercial entity, but whether the thing they will become is an 
identifiable commercial entity. 

In conclusion, it should also be noted that the rule in General 
Headnote 10(h), like many other TSUS rules of construction, is part 
of the overall legislative scheme to deemphasize basket provisions. 
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United States v. A. Johnson & Co., 66 CCPA 35, 40-41, C.A.D. 1218 
(1978). In the authorities cited supra, and in other cases, the rules 
in the headnotes have been applied typically to determine the rela- 
tive specificity between specific parts provisions and provisions de- 
scribing merchandise in finished form. However, specific competing 
parts provisions have not been identified in this matter, and, pre- 
sumably, the competition, for the most part, involves basket provi- 
sions. Therefore, avoiding General Headnote 10(h) and a specific 
tariff provision for an article on the basis of legal theories of inter- 
pretation which would favor a basket provision, rather than a 
“strong competing provision” as referred to in General Motors Cor- 
poration v. United States, 65 Cust. Ct. 212, 215, C.D. 4080 (1970), 
aff'd 59 CCPA 109, C.A.D. 1049 (1972), could, for that reason alone, 
be an application of the theories to defeat rather than carry out 
legislative intent. 

The foregoing issues, facts and discussion pertain to an importa- 
tion entered in July 1981. In a letter dated November 8, 1982, coun- 
sel asserted that entries were made since August 1981 which con- 
tained aggregations of parts more incomplete than the instant ag- 
gregation primarily because either the gussets or the sides were 
missing. Accordingly, we have been requested to rule on the duti- 
able status of these later importations. It is our understanding that 
no duty rate advancements have been made or proposed with re- 
spect to the later entries and that no suspensions of liquidation of 
those entries have been authorized pending disposition of this in- 
ternal advice request. However, it would be our opinion that the 
separation of the gussets and sides into different shipments would 
not result in any such shipment being classified as an entirety 
under the provision for luggage. 

Holding: For the foregoing reasons, we affirm our previous deci- 
sion in ORR 74-143, supra. Accordingly, the unassembled and in- 
complete luggage parts in question are properly classifiable as an 
entirety under the provision for luggage in item 706.62. This deci- 
sion has no application to subsequent entries by this same importer 
to luggage component aggregations substantially more incomplete 
than the instant aggregations. A copy of this decision should be 
made available to the internal advice applicant. 


(C.S.D. 83-61) 


This ruling holds that the fumigation charges paid by importer 
to the foreign seller are includable in the transaction value of the 
merchandise. (402(b)(1)(A-E),TAA) 
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Date: January 28, 1983 
File: CLA-2 CO:R:CV:V 
542905 LPD 
District DIRECTOR OF CUSTOMS 
300 South Ferry Street 
Terminal Island, California 90731 
Director, Classification and Value Division 


Internal Advice Request Concerning the Dutiable Status of Fumi- 
gating Charges 


This is in response to your memorandum dated July 19, 1982, re- 
ceived at Headquarters on July 27, 1982, regarding the above-cap- 
tioned topic. 

According to information submitted by your office and counsel, 
(company name) (‘Importer’) imports wicker products into the 
United States from Hong Kong and the Peoples’ Republic of China. 
The shipments are consolidated in Hong Kong and loaded into sea 
van containers for shipment to the United States. Subsequent to 
loading, the sea vans are fumigated by dropping about eight bombs 
into the containers and sealing them. Counsel for Importer states 
that his client does not have to incur the expense of fumigating the 
sea vans in order to obtain the merchandise. However, your office 
points out that if the merchandise were not fumigated prior to 
shipment, much of it would be destroyed in transit. 

Until the spring of 1981, Importer arranged, through its agent or 
the seller of the merchandise, to have the fumigation performed by 
independent fumigators. However, since that time, Importer has 
contracted directly with independent fumigators for their services. 

The question presented is whether the charges paid by Importer 
for fumigating the containers should be included in the dutiable 
value of the merchandise under either export value as defined in 
section 402(b), Tariff Act of 1930, as amended by the Customs Sim- 
plification Act of 1956 or under transaction value as defined in sec- 
tion 402(b), Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA). 

Inasmuch as we have been advised that all of the entries ap- 
praised under export value have been liquidated, they are not cur- 
rent transactions within the scope of section 177.11(b), Customs 
Regulations (19 CFR 177.11(b)), and may not be the subject of a re- 
quest for internal advice. 

As to merchandise appraised under transaction value, counsel 
argues that amounts paid for fumigating, whether to the seller or 
directly to an independent fumigator, should not be included in the 
transaction value of the merchandise. In regard to payments for fu- 
migation made through the seller, counsel submits that they 
should be deductible from the price paid or payable in arriving at 
transaction value because they are “related services incident to the 
international shipment of the merchandise from the country of ex- 
portation to the place of importation in the United States.” 





30 CUSTOMS 


Transaction value is the “price actually paid or payable for mer- 
chandise when sold for exportation to the United States” plus 
amounts for certain incidentals set forth in sections 402(b)(1(A-E), 
TAA. The term price actually paid or payable means “the total 
payment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and re- 
lated services incident to the international shipment of the mer- 
chandise from the country of exportation to the place of importa- 
tion in the United States) made, or to be made, for imported mer- 
chandise by the buyer to, or for the benefit of, the seller.” 

While we agree that payments paid directly to an independent 
fumigator would not be includable in the price actually paid or 
payable for the merchandise under transaction value, we cannot 
agree that payments for fumigation made directly to the seller 
should be accorded the same treatment. 

The Statement of Administrative Action submitted to and ap- 
proved by Congress along with the TAA provides that the price ac- 
tually paid or payable is the “total payment (exclusive of interna- 
tional freight, insurance, and other C.I.F. charges) made or to be 
made by the buyer to or for the benefit of the seller for the import- 
ed merchandise.” (Emphasis added). We take this to mean that the 
“related services incident to the international shipment of the mer- 
chandise .. .” are limited to charges for costs, insurance, and 
freight and would not include fumigation charges. 

Further, Headquarters has interpreted the phrase “total pay- 
ment ... made, or to be made, . . . by the buyer to, or for the 
benefit of, the seller,” to mean that all moneys paid to the foreign 
seller are part of the price paid or payable and are includable in 
the transaction value of the merchandise. Accordingly, charges for 
quota and interest payments made to the foreign seller, as well as 
the payment of a refundable export tax deposit all have been held 
to be includable in the price actually paid or payable for merchan- 
dise under transaction value. Although we have ruled that certain 
payments made by the buyer to the seller may not be included in 
the transaction value, these payments are excluded only when they 
are part of an ongoing financial arrangement between the buyer 
and the seller and are not paid in connection with a specific trans- 
action. 

For the foregoing reasons, we believe that the fumigation 
charges paid by Importer to the foreign seller are includable in the 
transaction value of the merchandise. 


(C.S.D. 83-62) 


This ruling holds that where the importer does not deliver mer- 
chandise on or before the delivery date to the seller, the contract 
price for the merchandise may be reduced prior to shipment. The 
invoice price would be reduced prior to shipment and would repre- 
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sent transaction value for appraisement purposes under section 
402(b) of the Tariff Act of 1930, as amended by the TAA of 1979. 
Date: February 15, 1983 
File: CLA-2 CO:R:CV:V 
543014 TLL 

This is in reply to your letter dated January 26, 1983, regarding 
certain proposed importations by your client, (Company Name) 

You state that your client is an importer of children’s, misses’, 
youths’ and men’s footwear. You point out that the footwear busi- 
ness is seasonal and requires long lead times from the initial order 
to the actual date of importation. Your client requires its vendors 
to have the merchandise available for ocean shipment to the 
United States by specified dates. It has often occured in the past 
that the manufacturer did not have the merchandise ready by that 
specified shipment date. In order for your client to supply its var- 
ious U.S. retail outlets on a timely bases, it has been necessary for 
them to airfreight merchandise, thus incurring substantial addi- 
tional cost above the normal ocean freight rates. For the future, 
your client is contemplating a change in their purchase contracts 
to provide for this eventuality. Therefore, your client is requesting 
a binding ruling concerning the duty consequences of a future pro- 
posed adjustments to the original order price. 

The proposed clause would be as follows: 


“Seller acknowledges that the date inserted on the front of 
this form under the caption “ET.D. NO LATER THAN” is the 
date specified herein for delivery of goods (“DELIVERY 
DATE”). Without limiting any other rights the corporation 
may have, if Seller fails for any reason whatsoever, including 
force majeure, to deliver all of the goods in conformity with 
this contract on or before the DELIVERY DATE, the contract 
price for the goods shall be reduced prior to shipment thereof 
by an amount equal to the difference between (i) the estimated 
cost of shipping the goods by ocean freight to the PORT OF 
ENTRY specified on the front of this form and (ii) the actual 
cost of such other faster means of transportation as may then 
reasonably be chosen by the CORPORATION for transporta- 
tion of the goods to the PORT OF ENTRY so as to permit the 
CORPORATION to maintain its schedule for the goods to the 
extent possible under the circumstances.” 


You submit that the invoice price would, therefore, be reduced 
prior to shipment and, in your opinion this invoice price would rep- 
resent the transaction value for appraisement purposes under sec- 
tion 402(b) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979. You continue that no amount beyond the 
value shown on the invoice would be remitted to the vendor/manu- 
facturer. You continue that this invoice price would clearly be the 
price actually paid or payable within the meaning of section 402(b). 
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In this regard, Headquarters, United States Customs Service has 
reviewed your proposal carefully and agrees with your conclusion. 
The price actually paid or payable would take into consideration 
the price reductions set forth in your submitted letter. 


(C.S.D. 83-63) 


This ruling holds that first-in, first-out accounting may be ap- 
plied to identify fungible merchandise that is commingled in stor- 
age in a Customs bonded warehouse. C.S.D. 81-62 and C.S.D. 82-35 
cited. 

Date: March 18, 1983 
File: WAR-1-CO:R:CD:D 
215360 MM 

Issue: If fungible merchandise is commingled in storage in a Cus- 
toms bonded warehouse, may FIFO accounting be applied to identi- 
fy the merchandise in place of physical examination? 

Facts: None presented. 

Law and analysis: The use of FIFO (first-in, first-out accounting) 
is common in maintaining business inventories for fingible, i.e., 
commercially identical merchandise. When items are commercially 
identical, it serves no purpose to segregate them. Neither the 
bonded warehouse law (title 19, United States Code, sections 1311 
and 1555-1562) nor the Customs Regulations (19 CFR, part 19) re- 
quire specific identification. FIFO accounting is permitted in for- 
eign trade zones (C.S.D. 81-62) and in drawback (C.S.D. 82-35). 

Holding: If fungible merchandise is commingled in storage in a 
Customs bonded warehouse, FIFO accounting may be employed to 
identify the merchandise. 


(C.S.D. 83-64) 


This ruling holds that the price paid or payable includes product 
liability insurance premiums paid by the importer to a third party 
insurer. 

Date: April 8, 1983 
File: CLA-2 CO:R:CV:V 
542984 BLS 
To: District Director of Customs, Philadelphia, Pennsylvania 19106 
From: Director, Classification and Value Division 
Subject: Request for Internal Advice 182/82; Product Liability In- 
surance Premiums 


This is in reference to your memorandum dated November 5, 
1982, regarding the above-captioned matter. The issue concerns the 
dutiable status of product liability insurance premiums paid by the 
importer to a third party. 
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The importer has now orally informed this office that it wishes 
to withdraw its request for internal advice. A letter to this effect is 
being submitted, copy to your office. While the relevant regulation 
(section 177.6, Customs Regulations) permits such withdrawal 
before final disposition, it also provides that Headquarters may for- 
ward to Customs Service field offices involved its views in regard to 
the particular transaction or issues. 

Since the issue is not of easy resolution and is of first impression, 
we believe our views may be of benefit to you as a reflection of our 
thinking in matters of a similar nature. 


BACKGROUND 


In purchasing merchandise from various European sources, Im- 
porter requires that all manufacturers obtain an appropriate insur- 
ance policy covering product liability. In general, the policy will in- 
demnify Importer from claims of customers that may arise due to 
infringement of any patent, copyright, or trademark; from defec- 
tive merchandise; or from the failure of the merchandise to comply 
with specifications or warranties. 

If the manufacturer is able to secure a policy of its own, suitable 
to Importer, then premiums are payable by the manufacturer and 
there would be no reference to product liability insurance on the 
concerned invoices. 

However, if unable to secure its own suitable policy, the manu- 
facturer must obtain the insurance coverage from the Italian insur- 
er selected by Importer. In this instance, the manufacturer shows 
the cost of insurance as a deduction on its invoice to Importer. At 
the time the merchandise is shipped, the manufacturer is paid by 
Importer’s bank. The money for the insurance is deducted from the 
invoice amount and is identified as such on the letter of credit 
drawing. Thus, the manufacturer receives a net payment for the 
merchandise. The moneys deducted for the insurance premiums 
are held in an escrow account by the bank handling the transac- 
tion and subsequently paid to the insurer. Importer retains a copy 
of the insurance certificate and the original certificate of insurance 
is issued to the manufacturer, in its name. 

Importer contends that the insurance premiums are not dutiable 
since they are not part of the price paid or payable for the mer- 
chandise, nor do the premiums provide any benefit to the manufac- 
turer. Rather, Importer argues that such payments are made to the 
insurer and benefit only Importer, since the manufacturer is not 
relieved of any liability from a claim that might be covered under 
the policy. 

You believe that the premiums are not part of transaction value 
since they do not form part of the total payment made by the 
buyer to the seller for the merchandise within the meaning of sec- 
tion 402(b)(4)(A), Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (TAA). 
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On the other hand, our New York office is of the opinion that 
since Importer requires the manufacturer to obtain such insurance, 
it is an integral part of the merchandise. 

In our opinion, the premium payments should be treated as indi- 
rect payments made to the manufacturer, and accordingly, are part 
of the price paid or payable. We reach this result based on the fact 
that as a condition of the sale the manufacturer was required to 
obtain suitable insurance, and bear the cost thereof. The fact that 
the Importer paid the third party insurer directly does not negate 
the fact that the insurance was in the manufacturer’s name, and 
that the invoice reflected a deduction for the insurance premium. 
We see no substantive difference between this situation and where 
the manufacturer makes the premium payments. In each instance, 
the policy is owned by the manufacturer and is required as a condi- 
tion of the sale. 


(C.S.D. 83-65) 


This ruling holds that the Discrepancy Report and Declaration 
(CF 5931), which is used by both the carrier industry and by Cus- 
toms officers to report discrepancies between quantities of mer- 
chandise as manifested and quantities actually imported, is not a 
part of the manifest and may not be incorporated into the Cargo 
Declaration (CF 1302). (19 U.S.C. 1481(a)) 

Date: April 15, 1983 
File: VES-5 CO:R:CD:C 
105939 DHR 

This is with reference to your letter dated December 10, 1982, 
concerning Norfolk District Information Bulletin No. 311. You take 
exception to paragraph 1 of that Bulletin which states that the 
inward foreign manifest must set forth the number and description 
of merchandise according to its smallest external packing unit and 
that the practice of providing a pallet or skid breakdown on the 
Discrepancy Report and Declaration (CF 5931) will not be accept- 
able. 

The fourth paragraph of subsection (a) of section 431, Tariff Act 
of 1930, as amended (19 U.S.C. 1431(a)), specifies that the inward 
foreign manifest shall contain “. . . a detailed account of all mer- 
chandise . . . with the marks and numbers of each package [em- 
phasis added]. . .” The form of the manifest is to be prescribed by 
the Secretary of the Treasury. A “detailed account” is interpreted 
as a listing of the cargo with sufficient exactness so as to serve the 
legitimate needs of the Customs Service in identifying merchandise 
brought into the country in order to collect and protect the reve- 
nue. It follows that the Customs Service itself, pursuant to the stat- 
utory grant of authority to the Secretary of the Treasury to pre- 
scribe the form of the manifest, must necessarily determine how 
detailed the account of merchandise should be. 
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Customs Form 5931 has not been designated by the Secretary as 
a part of the manifest. Section 4.7a of the Customs Regulations sets 
forth the Customs forms which comprise the inward manifest. Cus- 
toms Form 5931 is, as its title implies, used by both the carrier in- 
dustry and by Customs officers to report discrepancies between 
quantities of merchandise as manifested and quantities actually 
imported. There is no authority in law or regulations by which a 
Customs Form 5931 can be incorporated by reference into a mani- 
fest (specifically, the Cargo Declaration on Customs Form 1302), 
either by the use of an asterisk or by other words or marks. 

In summary, the account of imported merchandise must be set 
forth with specificity sufficient for Customs purposes on Customs 
Form 1302, which is a part of the manifest. However, there is noth- 
ing in the law with respect to manifests which would preclude the 
setting forth of footnotes or other explanatory addenda on that 
form. 





ERRATUM 


In Customs BULLETIN, Vol. 17, No. 34, dated August 24, 
1983, page 8, C.S.D. 83-89 should be change to read: 


“C.S.D. 83-39” 











U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 162 


Proposed Customs Regulations Amendments Concerning Disposi- 
tion of Proceeds of Sale of Property Seized and Forfeited Other 
Than Under 19 U.S.C. 1592 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to the disposition of the proceeds of sale of certain 
property. The amendment would eliminate language which pre- 
cludes the recovery of expenses incurred for Government labor and 
storage on Government-owned or Government-leased property from 
the proceeds of the sale of property seized and forfeited under laws 


other than under 19 U.S.C. 1592, when no application for remission 
and restoration is filed, or the application is denied. 

The proposed amendment is necessary because the prohibition of 
the current regulation has hindered Government enforcement ef- 
forts. 


DATE: Comments must be received on or before November 8, 1983. 


ADDRESS: Written comments, preferably in triplicate, should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Robert J. Pisani, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
8317). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 162.51(a)(2)iv), Customs Regulations (19 CFR 
162.51(a)(2)(iv)), which was amended by T.D. 79-160, published in 
the Federal Register on June 4, 1979 (44 FR 31950), provides that 
the Government may not recover expenses incurred for Govern- 
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ment labor and storage on Government-owned or Government- 
leased property from the proceeds of the sale of property seized and 
forfeited under laws enforced or administered by Customs other 
than under 19 U.S.C. 1592, when no application for remission and 
restoration is filed or the application is denied. Prior to T.D. 79- 
160, section 162.51 had stated that if the forfeited property is 
cleared for sale, the Customs appropriation shall be reimbursed 
from the proceeds of the sale for all expenses paid from such ap- 
propriation in connection with the seizure and forfeiture of such 
property. 

The restriction of present section 162.51(a\(2\iv) is not contained 
in section 613, Tariff Act of 1930, as amended (19 U.S.C. 1613), 
which provides for the payment of all proper expenses of the pro- 
ceedings and sale, including expenses of maintaining custody of the 
property. 

The inability to recover expenses incurred for Government labor 
and storage on Government-owned or Government-leased property 
has hindered Government enforcement efforts, inasmuch as those 
expenses must be paid with funds appropriated for other purposes 
such as enforcement efforts. The total cost of storing and maintain- 
ing conveyances in the Southeast Customs Region (Miami) alone 
has exceeded $2,000,000 per year. 

Accordingly, this document proposes to amend section 


162.51(a)(2)(iv) to eliminate the language which precludes the recov- 
ery of such expenses. 


LIST OF SUBJECTS IN 19 CFR PART 162 


Customs duties and inspection, Imports, Seizures and forfeitures. 


PROPOSED REGULATIONS AMENDMENTS 


It is proposed to amend Part 162, Customs Regulations (19 CFR 
Part 162), in the following manner: 


Part 162—RECORDKEEPING, INSPECTION, SEARCH, AND SEIZURE 
It is proposed to revise section 162.51(a\(2)(iv) to read as follows: 


162.51 DISPOSITION OF PROCEEDS OF SALE OF PROPERTY SEIZED 
AND FORFEITED OTHER THAN UNDER 19 U.S.C. 1592. 
(a) * * * 
(2) * * * 
(iv) Expenses of cartage, storage, and labor. When the proceeds 
are insufficient to pay these expenses fully, they shall be paid pro 
rata. 


* * * * * * * 
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COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, section 613, 46 Stat. 756, as amended, section 624, 46 
Stat. 759 (19 U.S.C. 66, 1613, 1624). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to ini- 
tial and final regulatory flexibility analyses (5 U.S.C. 603, 604) are 
not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to have sig- 
nificant secondary or incidental effects on a substantial number of 
small entities or to impose, or otherwise cause, a significant in- 
crease in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (56 U.S.C. 605(b)) that the pro- 
posed rule, if promulgated, will not have a significant economic 
impact on a substantial number of small entities. 


EXECUTIVE ORDER 12291 


Because this proposed rule, if promulgated, will not result in a 
regulation which will be a “major rule” as defined in section 1(b) of 
E.O. 12291, a regulatory impact analysis as prescribed by section 3 
of the E.O. is not required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 

GEORGE C. CorcorRNA, JR., 
Acting Commissioner of Customs. 


Approved: August 19, 1983 


JOHN W. WALKER, JR., 
Assistant Secretary of the Treasury. 
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[Published in the Federal Register, September 9, 1983 (48 FR 40740)] 


19 CFR Parts 10, 114 


Proposed Customs Regulations Amendments Concerning 
Cancellation of Temporary Importation Bonds 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to eliminate the necessity for 
Customs to examine merchandise, imported temporarily under 
bond or under a carnet, before exportation and to supervise the ex- 
portation process in order to have the temporary importation bond 
or carnet cancelled. Proof of exportation would be verified by docu- 
mentary evidence ordinarily submitted to Customs. Elimination of 
these requirements would ease the Customs workload and benefit 
importers who use the temporary importation bond procedures. 


DATES: Comments must be received on or before November 8, 1983. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Regulations Control Branch, U.S. 
Customs Service, 1301 Constitution Avenue NW., Room 2426, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Donald Beach, Carri- 
ers, Drawback and Bonds Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229 (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under the provisions of Schedule 8, Part 5, Subpart C, Tariff 
Schedules of the United States (19 U.S.C. 1202), certain classes of 
articles may be imported into the United States on a temporary 
basis under bond. Such articles, when not imported for sale or sale 
on approval, may be admitted into the United States without the 
payment of duty by furnishing Customs with a bond which pro- 
vides for exportation of the articles under Customs supervision. Ex- 
portation must be within one year from the date of importation. 
This period may be extended upon application for one or more peri- 
ods which when added to the initial one year period will not exceed 
a total of three years. The Customs Regulations governing tempo- 
rary importations under bond are found in section 10.31 et seg. (19 
CFR 10.31 et seq.) 

A carnet is an international customs document which also may 
be used for the temporary duty free importation of certain articles 
into a country in lieu of the usual customs documents required. 
The carnet serves as a guarantee against the payment of customs 
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duties which may become due on articles temporarily imported and 
not exported. The Customs Regulations governing carnets are 
found in section 10.31 et seg. and Part 114, Customs Regulations (19 
CFR 10.31 et seg., Part 114). 

Section 10.38(a), Customs Regulations (19 CFR 10.38(a)), states 
that articles entered under a temporary importation bond or 
carnet may be exported at the port of entry or at another port. An 
Application for Exportation of Articles Under Special Bond, Cus- 
toms Form 3495, must be filed with the district director of Customs 
a sufficient length of time in advance of the date of exportation to 
permit Customs to examine and identify the articles if circum- 
stances warrant examination. The past practice has been to exam- 
ine most articles before exportation. Articles entered under a 
carnet are examined at the port from which they are to be export- 
ed. 

If Customs decides to examine the articles, all expenses in con- 
nection with the delivery of the articles to Customs for examina- 
tion, the cording and sealing of the articles, and their transfer for 
exportation are paid for by the parties in interest. Customs is re- 
quired to supervise the exportation process. Section 10.39, Customs 
Regulations (19 CFR 10.39), sets forth the procedures for cancella- 
tion of bonds. 

Because of increased demands for Customs services and de- 
creased staffing, it is believed that the requirements of examina- 
tion and supervision of exportation are now unrealistic. This proce- 
dure was instituted to insure that the articles were in fact export- 
ed. However, it is Customs opinion that documentary evidence, 
such as a copy of a bill of lading, a landing certificate, a vessel or 
vehicle manifest, a certificate of lading, or a certified notice of ex- 
portation which shows that the article was exported, is adequate 
proof of exportation. 

Because of the benefit which accrues to the public by modifying 
the procedure to allow exportations to be proven by documentary 
evidence and the benefit to Customs by eliminating physical super- 
vision, on April 3, 1981, Customs notified all principal field offices 
that an importer of a temporarily imported article may cancel the 
bond or carnet by filing documentary evidence of exportation with 
Customs. By Treasury Decision 81-124, published in the Customs 
Bulletin on May 20, 1981, notice was given to the public that the 
requirements of sections 10.38 and 10.39, Customs Regulations, 
were being suspended at the importers option. Since that time, 
most importers have exercised the option without problem. 

In light of the foregoing, it is now proposed to amend Parts 10 
and 114, Customs Regulations, to eliminate the necessity of exami- 
nation by Customs of merchandise imported temporarily under 
bond or carnet and the requirement of supervision of the exporta- 
tion process. Because of the unique nature of mail or parcel post 
exportations supervision of their exportation will continue. It is 
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proposed to eliminate Customs Form 3495, Application for Exporta- 
tion of Articles under Special Bond. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, section 623, as amended, section 624, section 1202, as 
amended (19 U.S.C. 66, 1202, 1623, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments, preferably in triplicate, that are submitted 
timely to the Commissioner of Customs. Comments will be availa- 
ble for public inspection in accordance with section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. to 4:30 p.m. at the Regulations Control 
Branch, Room 2426, Headquarters, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


EXECTIVE ORDER 12291 


This proposal is not a major regulation as defined in section 1(b) 
of E.O. 12291. Accordingly, a regulatory impact analysis is not re- 
quired. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to; have sig- 
nificant secondary or incidental effect on a substantial number of 
small entities; impose, or otherwise cause, a significant increase in 
the reporting, recordkeeping or other compliance burdens on a sub- 
stantial number of small entities, or; generate significant interest 
or attention from entities through comments, either formal or in- 
formal. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if 
promulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 





CUSTOMS 


List oF SUBJECTS 


19 CFR PART 10 


Customs duties and inspection, imports, temporary importation 
under bond. 


19 CFR PART 114 


Customs duties and inspection, imports. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Parts 10 and 114, Customs Regulations 
(19 CFR Parts 10, 114), as set forth below. 


Part 10—ArtTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
Rate, Etc. 


1. It is proposed to amend section 10.38 by revising it to read as 
follows: 


10.38 ExPoRTATION. 


(a) General. Articles temporarily imported under bond or carnet 
may be exported without Customs examination or supervision. 
Bond liability will be canceled or no claim will be brought against 


the guaranteeing association on a carnet under section 10.39 of this 
chapter if satisfactory written proof of timely exportation by the 
person principally liable under the bond or carnet, or an author- 
ized representative or agent, is provided to the district director at 
the port of importation within (i) 30 days of exportation or (ii) 10 
days of the end of the period during which the articles were au- 
thorized to remain in the customs territory of the United States 
under bond, whichever occurs first. Evidence sufficient to prove ex- 
portation of articles entered temporarily under bond includes, but 
is not limited to, a bill of lading, landing certificate, vessel or vehi- 
cle manifest, certificate of lading or certified notice of exportation. 
The request for cancellation of the bond must also include a copy of 
the import entry or a copy of the invoice used on entry. In the case 
of a carnet, the reexportation voucher shall be submitted and the 
carnet shall be presented for certification. 

(b) Mail or parcel post exportations. If articles are exported by 
mail or parcel post, the package containing the articles shall be 
presented to Customs for mailing under Customs supervision. If 
presented for mailing at a port other than the port of entry, the 
request for cancellation of the bond shall be presented in duplicate 
along with the package. After the package is mailed, the district 
director shall certify the original of the request and forward it to 
the port of entry. 

(c) Verification. Whenever the circumstances warrant, and occa- 
sionally in any event, district directors shall cause the fact of ex- 
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portation to be verified in accordance with the procedures provided 
for in sections 18.7 and 22.43 of this chapter. 

2. It is proposed to amend section 10.39(e) by removing the words 
“under Customs supervision” from paragraph (2) and by revising 
the first sentence of paragraph (3) to read as follows: 


10.39 CANCELLATION OF BONDS. 


* * * * 


(e) * * * 

(3) If the article was exported within the bond period, but a 
timely request for cancellation of the bond was not made, and satis- 
factory documentary evidence of actual exportation (e.g. foreign 
landing certificate), or of death or other complete destruction (e.g. 
veterinarian’s certificate or certificates of two disinterested wit- 
nesses) is furnished, upon the payment of such lesser amount, or 
' without the collection of liquidated damages, as the district direc- 
tor may deem appropriate under the law and in view of the circum- 
stances. * * * 


* * * * * * * 


Part 114—CarRNETS 


It is proposed to amend the second sentence of section 114.26(a) 
by revising it to read as follows: 

114.26 Discharge, nonacceptance, or cancellation of carnets. 

(a) Unconditionally discharge. * * * 
A TIR carnet shall be discharged unconditionally when all mer- 
chandise covered thereby has been properly entered, placed in gen- 
eral order, or exported. * * * 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: August 19, 1983. 


JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 9, 1983 (48 FR 40738)] 
19 CFR Part 101 


Proposed Change in the Customs Service Field Organization 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to change the Customs Service field organization by (1) con- 
solidating the geographical limits of the adjacent ports of Owens- 
boro, Kentucky, and Evansville, Indiana, into a single consolidated 
port of Owensboro—Evansville, and (2) consolidating the geographi- 
cal limits of the port of Cincinnati, Ohio, and Lawrenceburg, Indi- 
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ana, into a single consolidated port of Cincinnati—Lawrenceburg. 
The change is being proposed as part of Customs continuing pro- 
gram to secure the most economical use of personnel, facilities, and 
resources, and to provide better service to carriers, importers, and 
the public. 


DATES: Comments must be received on or before November 7, 1983. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, Room 2426, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Denise Crawford, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs proposes to amend 
section 101.3(b), Customs Regulations (19 CFR 101.3(b)), by (1) con- 
solidating the geographical limits of the adjacent ports of Owens- 


boro, Kentucky, and Evansville, Indiana, into a single consolidated 
port of Owensboro-Evansville, and (2) consolidating the geographi- 
cal limits of the ports of Cincinnati, Ohio, and Lawrenceburg, Indi- 
ana, into a single consolidated port of Cincinnati-Lawrenceburg. 

These consolidations are being proposed because of the close 
proximity of both sets of ports and the low volume of Customs ac- 
tivities being conducted. Also, because of the new warehouse proce- 
dures established by T.D. 82-204, effective December 1, 1982, re- 
sponsibility has been shifted from Customs personnel to warehouse 
proprietors to ensure that the necessary Customs procedures are 
followed in operating bonded warehouses. The new warehouse pro- 
cedures have allowed Customs to remove its personnel from the 
duty of warehouse supervision previously required at these ports. 
Thus, the minimal service needs at these ports coupled with the 
new Customs warehouse procedures would enable Customs to effect 
the two proposed port consolidations without any loss in operation- 
al efficiency. 

If the proposed changes are adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3(b), Customs Regula- 
tions, will be amended accordingly. 


OWENSBORO-EVANSVILLE 


The limits of the proposed consolidated port of Owensboro-Evans- 
ville would be the geographical territory of the existing two ports 
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of Owensboro, Kentucky, and Evansville, Indiana. The geographical 
limits of the proposed consolidated port would be as follows: 

All the territory within the corporate limits of the cities of Ev- 
ansville, Indiana, Henderson, Kentucky, and Owensboro, Kentucky, 
including that territory encompassing the Owensboro-Daviess 
County Airport which, on the north is bounded by Kentucky High- 
ways 54, 56, and 81, on the west by Kentucky Highway 81, on the 
south by Fisher Road, on the east by Carter Road until it intersects 
with U.S. Bypass 60 and northwest on U.S. Bypass 60 until it meets 
Kentucky Highways 54, 56, and 81. In addition, the consolidated 
port would also include that territory located between U.S. Route 
60 on the south and the Ohio River on the north from the western 
city limits of Owensboro, Kentucky, to the eastern city limits of 
Henderson, Kentucky. It also would include only that territory oc- 
cupied by U.S. Highway 41 proceeding from Evansville’s northern 
corporate limits to the point where Indiana State Route 241 inter- 
sects with U.S. Highway 41. 


CINCINNATI-LAWRENCEBURG 


The limits of the proposed consolidated port of Cincinnati-Law- 
renceburg would be the geographical territory of the existing two 
ports of Cincinnati, Ohio, and Lawrenceburg, Indiana. The geo- 
graphical limits of the proposed consolidation port would be as fol- 


lows: 

All the territory within the corporate limits of the cities of Law- 
renceburg and Greendale, Indiana, and the territory bounded by a 
line proceeding north and east on U.S. Highway 50 from the north- 
ern corporate limits of Lawrenceburg to the junction of U.S. High- 
way 50 with the Great Miami River, then proceeding in a north- 
easterly direction along the eastern bank of the Great Miami River 
to the northern boundary of Hamilton County, then proceeding in 
an easterly direction along the northern boundary of Hamilton 
County to Ohio State Highway 747, then proceeding in a northerly 
direction in Butler County along Ohio State Highway 747 to Rialto 
Road, then proceeding in a generally northeasterly direction along 
Rialto Road to Allen Road, then proceeding in a southerly, then 
easterly direction on Allen Road to Cincinnati-Dayton Road, then 
proceeding in a southerly direction on Cincinnati-Dayton Road to 
the northern boundary of Hamilton County, then proceeding in an 
easterly direction along the northern boundary of Hamilton 
County to the eastern boundary of Hamilton County, then proceed- 
ing in a southerly direction along the eastern boundary of Hamil- 
ton County to the north bank of the Ohio River, then proceeding in 
a westerly direction along the northern bank of the Ohio River to 
the bridge at Interstate Highway 275, then proceeding in a wester- 
ly direction along Interstate Highway 275 to its intersection with 
Kentucky State Highway 9, then proceeding in a southeasterly di- 
rection along Kentucky State Highway 9 to its intersection with 
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Pooles Creek Road 1, then proceeding due west from that intersec- 
tion to the eastern bank of the Licking River, then proceeding in a 
northwesterly direction along the eastern bank of the Licking 
River to its intersection with Interstate Highway 275, then proceed- 
ing in a westerly direction along Interstate Highway 75, then pro- 
ceeding in a southerly direction along Interstate Highway 75 to its 
intersection with Kentucky State Highway 18, then proceeding in a 
northwesterly direction along Kentucky State Highway 18 to its in- 
tersection with Kentucky State Highway 237, then proceeding in a 
generally northerly direction along Kentucky State Highway 237 to 
its intersection with Interstate Highway 275, then proceeding in a 
westerly direction along Interstate Highway 275 to its intersection 
with the northern bank of the Ohio River, then proceeding in a 
southwesterly direction to the eastern corporate limits of Law- 
renceburg, Indiana. 


COMMENTS 


Before adopting these proposals, consideration will be given to 
any written comments timely submitted to the Commissioner of 
Customs. Comments submitted will be available for public inspec- 
tion in accordance with section 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Room 2426, Wash- 
ington, D.C. 20229. 


AUTHORITY 


These changes are proposed under the authority vested in the 
President by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2) and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (8 CFR 
1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 


LIST OF SUBJECTS IN 19 CFR PART 101 


Customs duties and inspection, imports, organizations. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these proposals. Customs routinely estab- 
lishes, expands, and consolidates Customs ports of entry through- 
out the United States to accommodate the volume of Customs-relat- 
ed activity in various parts of the country. Although these changes 
may have a limited effect upon some small entities in the Owens- 
boro, Kentucky, Evansville and Lawrenceburg, Indiana, and Cin- 
cinnati, Ohio, areas, they are not expected to be significant because 
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the consolidations of Customs ports of entry in other locations have 
not had a significant economic impact upon a substantial number 
of small entities to the extent contemplated by the Regulatory 
Flexibility Act. Accordingly, it is certified under the provisions of 
section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the 
amendments, if adopted, will not have a significant economic 
impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: August 19, 1983. 


JOHN W. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 8, 1983 (48 FR 40526)] 
19 CFR Part 6 


Proposed Customs Regulations Amendment Relating to 
Processing of Unaccompanied Baggage 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to allow unaccompanied checked baggage to be treated as 
other than air cargo for Customs documentation purposes. Current- 
ly, that baggage is considered to be cargo, and subject to more pa- 
perwork than is necessary to expedite its delivery to the traveler. 

Baggage which is unaccompanied but not checked will continue 
to be treated, controlled and documented as air cargo. 

Customs is proposing the amendment to reduce the paperwork 
requirements applicable to unaccompanied checked baggage. 


DATES: Comments must be received on or before November 8, 1983. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Larry K. Shirk, 
Office of Passenger Enforcement and Facilitation, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-5607). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A fundamental part of Customs traditional mission is to prevent 
fraud and smuggling. One means to accomplish this is to control 
carriers, persons, and articles entering and departing the United 
States. 

For reasons of Customs anti-smuggling enforcement effort and 
quantity control purposes, all unaccompanied baggage has been 
treated as cargo. Accordingly, section 6.7(b)\(3)(vii), Customs Regula- 
tions (19 CFR 6.7(b\(8\vii)), requires that all unaccompanied bag- 
gage, whether checked or unchecked, arriving in the United States 
on a foreign flight, be manifested on Customs Form 7509 as air 
cargo. However, informal surveys conducted by Customs at various 
United States airports have shown that for the sake of expediency, 
diverse local procedures for handling unaccompanied baggage have 
been developed in many field offices to accommodate their particu- 
lar workload, enforcement, and control situations. Those local pro- 
cedures have been devised because of a general recognition that 
baggage traveling under a regular destination tag, i.e, “checked,” 
poses less risk of a loss to the revenue because of undervaluation or 
failure to declare articles and is less likely to be used to introduce 
articles illegally into the commerce of the United States. 

However, because unaccompanied checked baggage is treated as 
air cargo, an entry for immediate transportation without appraise- 
ment (in bond) on Customs Form 7520, must be completed by Cus- 
toms for all such baggage traveling from a port of entry to a port of 
destination—even though the baggage may have been examined by 
Customs at the port of entry and will be claimed by the passenger 
at the port of destination. In addition, all overages of unaccompa- 
nied baggage manifested as air cargo now require a “post entry” 
and completion of Customs Form 5931, Discrepancy Report and 
Declaration, if the baggage is not claimed immediately by the de- 
planing passenger (see sections 6.7(h), 18.138, Customs Regulations 
(19 CFR 6.7(h), 18.13)). 

The proposed amendment would distinguish between unaccom- 
panied checked baggage and that which is not checked, and would 
eliminate the application to unaccompanied checked baggage of the 
procedures normally applied to air cargo entering the United 
States. 

Accordingly, the proposal would streamline procedures for proc- 
essing unaccompanied, checked baggage arriving via air carrier 
and timely presented to Customs for examination. Only unaccom- 
panied unchecked baggage and unaccompanied checked baggage 
not timely presented or, if timely presented but containing duti- 
able, restricted, or prohibited merchandise, would be required to be 
manifested on Customs Form 7509. Such baggage will be subject to 
other documentation, allowing other unaccompanied but checked 
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baggage to clear the airport with minimal delay to the air carrier 
and the traveler. This action, however, will not result in a relax- 
ation of Customs enforcement responsibilities, because unaccom- 
panied checked baggage still will receive an appropriate inspection 
before release from Customs custody. Once released from Customs 
custody, delivery of the baggage to the traveler would remain the 
responsibility of the carrier. Customs believes that the net result of 
the change will be less required paperwork for air carriers and 
Customs. 

Based on the foregoing, Customs is proposing to amend section 
6.7(b)\(3)(vii), Customs Regulations, to eliminate the requirement of 
having air carriers show on an Air Cargo Manifest, Customs Form 
7509, baggage which has been checked with the air carrier but is 
arriving in the United States from any foreign country unaccom- 
panied. Baggage which has not been checked with the air carrier 
and which is arriving unaccompanied would still have to be mani- 
fested on Customs Form 7509 as other air express or freight. 


AUTHORITY 


This project is being initiated under the authority of R.S. 251, as 
amended section 624, 644, 46 Stat. 759, 761, as amended, sections 
904, 1109, 72 Stat. 787, 799, as amended (19 U.S.C. 66, 1624, 1644; 49 
U.S.C. 1474, 1509). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), during regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


EXECUTIVE ORDER 12291 


The proposed amendment does not meet the criteria for a “major 
rule” as specified in section 1(b) of E.O. 12291. Accordingly, no reg- 
ulatory impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (5 U.S.C. 605(b)), it is hereby certified that the proposed reg- 
ulation set forth in this document will not have a significant eco- 
nomic impact on a substantial number of small entities. According- 
ly, this regulation is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 
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DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


LIST OF SUBJECTS IN 19 CFR PART 6 


Air carriers, baggage, Customs duties and inspection, freight, im- 
ports. 


PROPOSED AMENDMENT 


It is proposed to revise section 6.7(b)(3)(vii), Customs Regulations 
(19 CFR 6.7(b)(3)(vii)), to read as follows: 


Part 6—Ar1rR COMMERCE REGULATIONS 


§ 6.7 DoCUMENTS FOR ENTRY. 


* * * * 


(b) kk * 

(3) * * * 

(vii) Unaccompanied baggage arriving in the United States under 
a check number from any foreign country by air and presented 
timely to Customs may be authorized for delivery by the carrier 
after inspection and examination without preparation of an entry, 
declaration, or being manifested as cargo. Such baggage must be 
found to be free of duty or tax under any provision of Schedule 8, 
Tariff Schedules of the United States (19 U.S.C. 1202), and cannot 
be restricted or prohibited. Unaccompanied checked baggage not 
presented timely to Customs or presented timely and found to be 
dutiable, restricted, or prohibited will be shown on the cargo mani- 
fest in columns under the following headings: 


Chsck Mo. Description of 


Package Where from Destination 








On the right of the foregoing columns two blank columns, one 
headed “Name of examining officer” and on the right thereof an- 
other headed “Disposition,” will be provided on the cargo manifest 
for the use of Customs officers. Unaccompanied unchecked baggage 
arriving as air express or freight will be manifested as other air 
express or freight. 

* * * * * * * 


WILLIAM VON Raas, 
Commissioner of Customs. 
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Approved: August 17, 1983. 


JOHN W. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 9, 1983 (48 FR 40737)] 
19 CFR Part 159 


Currency Rates of Exchange 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: The Customs Regulations provide a list of foreign 
countries whose currencies are converted into equivalent United 
States currencies and certified on a quarterly basis. 

This document withdraws a notice which proposed to amend the 
regulations by (1) removing the list of countries from the regula- 
tions, and (2) providing that Customs would establish, and publish 
as a Treasury Decision in the Customs Bulletin for each calendar 
quarter, a list of foreign countries for which quarterly currency 
rates were certified, and for the currency of each of the countries, 
the rate or rates first certified by the Federal Reserve Bank of New 
York for such foreign currency for a day in that quarter. 

After analysis of the comments received in response to the pro- 
posal and further review of the matter, Customs has determined 
that the proposal should not be adopted. 


DATE: Withdrawal effective September 8, 1983. 


FOR FURTHER INFORMATION CONTACT: Susan Ajello, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5307). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In accordance with 31 U.S.C. 372, it is necessary to convert for- 
eign currency into equivalent United States currency for the pur- 
pose of assessing and collecting duties upon merchandise imported 
into the United States. To do this, Customs must use the rates of 
exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York (“FRB”). 

For currencies for which there is a high demand for rate infor- 
mation, certified rates of exchange are provided by the daily rate 
sheets. The daily rate sheets list (1) countries set forth in section 
159.34(a), Customs Regulations (19 CFR 159.34(a)), whose currencies 
are converted into equivalent United States currencies and certi- 
fied on a quarterly basis, and (2) countries not set forth in section 
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159.34(a), but for which there is a demand for currency rate infor- 
mation. 

For those countries listed in section 159.34(a), certified quarterly 
rates of exchange are used. For these countries, Customs publishes 
in the Customs Bulletin, for the quarter beginning January 1, and 
for each quarter thereafter, the rate or rates first certified by the 
FRB for the respective foreign currency for a day in that quarter. 

Customs published a notice in the Federal Register on May 20, 
1982 (47 FR 21847), proposing to amend section 159.34(a) by remov- 
ing the list of countries and, in its place, advised the public that 
Customs would establish, and publish as a Treasury Decision in the 
Customs Bulletin for each calendar quarter, a list of foreign coun- 
tries for which quarterly rates of exchange are certified and for the 
currency of each of the countries, the rate or rates first certified by 
the FRB for such foreign currency for a day in that quarter. The 
supposed advantage of this proposed approach was that section 
159.34(a) need not have been amended repeatedly each time an- 
other country was added to the daily rate sheets. 

Interested parties were given until July 19, 1982, to submit writ- 
ten comments concerning the proposal. Two comments, both in op- 
position, were received in response to the notice. 


ACTION 


WITHDRAWAL OF PROPOSAL 


Based on the comments received and Customs review of the pro- 
posal, Customs has determined that the proposed procedure might 
cause confusion and the present system may not be significantly 
burdensome. Accordingly, the notice published in the Federal Reg- 
ister on May 20, 1982 (47 FR 21847), is withdrawn. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON RAap, 
Commissioner of Customs. 


Approved: August 17, 1983. 
JOHN W. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 8, 1983 (48 FR 40527)] 
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Decision of the U.S. Court of Appeals 
for the Federal Circuit 

APPEAL 83-590 Zenith Radio Corporation, Et Al., v. The United 

States, Et Al..—28 USC 1581(c) Doc & ITC-Ant1 Dumpinc— 


Appeal from Slip Op. 82-105 filed on November 29, 1982, re- 
versed and remanded June 27, 1983. 


Appeals to U.S. Court of Appeals for 
the Federal Circuit 


APPEAL 83-1341 Manufacture De Machines Du Haut-Rhin v. Wil- 
liam Von Raab, Commissioner of Customs, U.S. Customs Service 
and International Armament Corporation—TRADEMARK IN- 


FRINGEMENT-TARIFF Act 1930—Appeal from Slip Op. 83-77, filed 
on August 25, 1983. 
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